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No. 1.—Samuet H. Jackson, plaintiff in error, vs. Toe Strate 
oF Geroretra, defendant. 


[1.] The Act of the Legislature, passed the 12th of January, 1852, to guard 
and protect the citizens of this State, against the unwarrantable and too 
prevalent use of deadly weapons, and to repeal the Act of 1887 upon this 
subject, and declaring null all laws and parts of laws which militate 
against its provisions, does not, either in express terms, or by necessary 
implication, repeal the 84th section of the XIVth Division of the Penal 
Code of 1838, which enacted, that all crimes and offences committed, 
shall be prosecuted and punished under the laws in force at the time, not- 
withstanding the repeal of such laws, before the trial takes place. 


Indictment for carrying concealed weapons. Motion in arrest 
of judgment, in Coweta Superior Court. Decided by Judge Hx, 


March Term, 1852. 


The plaintiff in error was placed upon his trial, and found 
guilty of “carrying concealed weapons,” at the March Term, 
1852, of Coweta Superior Court. On the trial, the offence was 
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proved to have been committed on the 15th day of January, 
1851, by the defendant carrying a bowie-knife, in a “ concealed 
manner.” 

A motion in arrest of the judgment was made, on the ground 
that the Statute of 1837, making it penal “to carry concealed 
weapons,” was repealed by the Act of 1851, which was enacted 
after the finding of the indictment, and before trial and convic- 


tion thereon.* 
The Court overruled the motion, and counsel for the defendant 


excepted. 
Sims & Burcu, for plaintiff in error. 
Solicitor General TipweE 1, for defendant. 


* Note.—The following is the Act of 1851: 

“An Act to prohibit the sale of deadly weapons, and to prescribe the 
maaver of carrying the same, and to punish for the vivlation of the same, 
and to repeal an Aci entitled An Act to guard and protect the citizens of 
this State against the unwarrantable and too prevalent use of deadly wea- 
pons, assented to the 25th of December, 1837.” 

“Sec. 1. Be it enacted by the Senate and House of Representatives of the 
State of Georgia, in General Assembly met, and it is hereby enacted by the 
authority of the same, That from and after the passage of this Act, it shall 
not be lawful for any person or persons whatever, to have or carry about their 
persons, any pistol (except horseman’s-pistols) dirk,sword in a cane, spear, 
bowie-knife, or any other kind of knives manufactured and sold for the pur- 
pose of offence or defence, save and except inthe manner and mode hereinaf- 
ter mentioned. 

“Sec. 2. No person or persons shall have or carry about their persons, 
any one or more of the weapons enumerated, and embraced injthe Ist section 
of this Act, exceptsuch person or persons shall have or carry such weapon 
or weapons, in an open manner, and fully exposed to view. 

“Sec. 3. Any person or persons, violating any of the provisions of this 
Act, shall be gu‘lty of a misdemeanor, and on conviction, shall be punished 
by fine or imprisonment, or both, at the discretion of the Court. 

“Sec. 4, An Act entitled An Act to guard and protect the citizens of this 
State against the unwarrantable and too prevalent use of deadly weapons. 
Assented to December 25th, 1837, be, and the same is hereby repealed, and all 
laws and parts of laws militating against this Act be, and the same are 
hereby repealed. Approved January 12th, 1852.” (Manuscript Act.) 
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By the Court.—Lumpxw, J. delivering the opinion. 





Samuel H. Jackson having been indicted in Coweta Coun- 
ty, for carrying a bowie-knife, in a concealed manner, contrary 
to the provisions of the Act of 1837, passed for the purpose of 
protecting the people against the use of deadly weapons; and 
the Act under which the prosecution was instituted having been 
repealed, by the Legislature, in January, 1852, before the trial 
and conviction for the offence, the question is, could the State 
proceed with the case? 

[1.] Itis conceded that but for the provision in the Penal Code, 
which declares that “all crimes and offences committed, shall be 
prosecuted and punished under the laws in force at the time of 
the commission of such crime or offence, notwithstanding the re- 
peal of such laws before such trial takes place,” that this proceed- 
ing must be abandoned. It is admitted on the other hand, that 
this clause in the Code, will save the case, provided it be not 
repealed by the Act of the last Assembly, abrogating the Statute 
of 1837. 

The Act of 1852, re-enacts in substance, a portion of the Act 
of 1837 ; expressly repeals the Act of 1837, and declares void all 
laws and parts of laws which contravene its provisions. And this is 
the whole of it. What is there in the clause of the Penal Code 
continuing prosecutions under criminal Statutes, which may have 
been repealed, which interferes with the Act of 1852? Nothing. 
They are passed for a different purpose entirely, each having a 
specific object in view, which is totally dissimilar. The Act of 
1852, was passed, as its title purports, to prohibit the sale of 
deadly weapons, and to prescribe the manner of carrying the 
same, and to punish for a violation of its provisions, and to re- 
peal the Act of 1837. What antagonism is there, or can there 
be, between an Act passed for these purposes, and another which 
declares, that crimes shall be punished under the laws against 
which they are committed, notwiths‘anding the repeal of such 
laws? None whatever. 

Suppose the 34th section of the Penal Code had been insert- 
ed in the Act of 1852, immediately after the clause repealing 
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the Act of 1837, and then the general clause had followed, re- 
pealing all laws which militated against its provisions. Would 
it have been imagined for a moment, that this latter clause, in 
general terms, would have repealed expressly or by necessary 
implication, the preceding reservation as to offences committed 
against the Act of 1837? It stands precisely upon the same 
footing as though this had been done. The general clause in 
the Penal Code, was adopted for the express purpose of doing 
away with the necessity of annexing such a reservation to each 
particular repealing Statute. 

We know the mischief which this clause in the Code 
of 1833 was intended to remedy. There was an interregnum 
at one period in the administration of the criminal justice of the 
State ; a general jail delivery; a perfect jubilee among felons, 
owing to an oversight in the Legislature in abolishing tempora- 
rily the Penitentiary system and then re-establishing it again, 
without making any provision similar to this in the Code of 
1833, for the punishment of offences previously committed. In- 
advertencies of a like character, were continually occurring; 
and to guard against the evils of such oversight, this general 
clause, applicable to all cases, was incorporated in the Code. 
To repeal‘it, must be done in direct terms, or by unavoidable 
implication. Neitheris true in the case before us. 

Why should it be presumed, that the Legislature intended to 
withdraw a particular class of cases from the operation of this 
salutary enactment, and leave it in force in all others? and that 
too, in an Act which continues the very same offences, for which 
the plaintiff in error stands indicted under the old law? Had 
the Legislature abolished the crime itself, by the Act of 1852, 
there would have been more plausibility in the argument. But 
having re-enacted the same offence as it existed by the Statute 
of 1837, it is incredible, that they designed to have exempted 
this particular defendant, and others similarly situated, from the 
operation of the clause in the Penal Code under consideration. 

But apart from all this, there is another view of this subject, 
which is conclusive against the defence set up in this case; 
and that 1s, that the title of the Act of 1852, does not allude to 
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any such object. It is definite and specific in its purposes, and 
does not extend to the repeal of this provision. It was passed, 
“to prohibit the sale of deadly weapons—to prescribe the man- 
ner of carrying the same, and to punish for a violation of its pro- 
visions, and to repeal the Act of 1837.” Ifthe law, therefore, ex- 
pressly in the body of it, repealed the provision in the Code of 1833, 
which we have been discussing, we should be compelled to pro- 
nounce it a nullity, on the ground that it was repugnant to the 
17th section of the 1st article of the State Constitution, inhibit- 
ing the passage of any bill which contains matter different from 
that expressed in the title. 

We have no hesitation in affirming the judgment of the Court 
below. 


No. 2.—Witu1am B. W. Dent, plaintiff in error, vs. MicHaEL 
C. Summer.in, defendant in error. 


[1.] The general rule is, that when the answer of a defendant to a bill in 
Chancery, denies all the facts and circumstances upon which the equity 
of the bill is based, the injunction will be dissolved; but in particular 
cases, as where fraud is the gravamen of the complainant’s bill, the Court 
will continue the injunction, though the defendant has fully answered the 
equity set up. 

[2.] The granting and continuing the process of injunction, must always 
rest in the sound discretion of the Court, to be governed by the nature 
and circumstances of the case; and this Court will not control that discre- 
tion, unless it is quite apparent that it has been improperly exercised. 


In Equity, in Coweta SuperiorCourt. Motion to dissolve in- 
junction. Decided by Judge Hit, March Term, 1852. 


The bill charges, that Albert Sears,in the year 1844, in 
Heard Superior Court, obtained judgment and execution against 
the complainant, Michael C. Summerlin, and the defendant, Wil- 
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liam B. W. Dent, as his security, for the sum of $2500 as prin- 
cipal. Property of Summerlin was sold under the fi. fa. to the 
amount of $929 12 cents, and credited on the same. In June, 
1844, Dent as security, paid the balance due on the ji. fa. 
amounting to $1598 18 cents, and took the control of the same 
against Summerlin, and proceeded to have the #. fa. levied up- 
on certain lots of land, the property of Summerlin, situated and 
lying in the Counties of Chattooga, Cherokee and Carroll. 

The bill alleges, that the complainant could not attend the 
sale of his Jands, and confiding in the professions of friendship 
made by the defendant, supposed that the same would be con- 
ducted fairly, and that the defendant would use his efforts to 
make the land bring its full value. 

The bill charges that the defendant attended the sales made 
by the Sheriffs of the Counties of Chattooga, Cherokee and Car- 
roll, and for the purpose of defrauding the complainant on the 
day of sale, and before, made various representations to persons 
who desired to purchase said lands, to the effect that “he (the 
defendant) held a mortgage on the lands for a very large amount, 
and those purchasing the same, would buy a law-suit; that he 
had paid several thousand dollars as the security of the com- 
plainant, and that the property levied on, was all from which he 
could be reimbursed, &c. &c.” by which representations, the 
bill charges, that those who desired to purchase said lands, were 
deterred from bidding, and that the same were bid off by 
Dent, as follows: The land lying in Chattooga, for $500, 
when it was worth $3000; that lying in Cherokee, for $20.00, 
when it was worth $800, and that in Carroll for $7.00, when it 
was worth $100. 

At a subsequent time, $411 was credited upon the fi. fas. 
arising from the sale of other property of the complainant. The 
Ji. fa. was then levied upon certain lots in the Town of Frank- 
lin, Heard County, as the property of the complainant. 

The bill prayed for an injunction to restrain the defendant 
from proceeding with the fi. fa. and that the defendant might be 
decreed to account to the complainant for the value of the lands 
sold under the fi. fa. 
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The injunction was granted, and the defendant answered. 

The defendant in his answer, denies ever intending to injure 
or defraud the complainant, but on the contrary, in all the pro- 
perty he brought to sale of complainant’s, he was only trying to 
reimburse himself for money paid out by him for the complain- 
ant. 

The answer states that when the defendant had_ the lands of 
the complainant levied on, he gave him notice of the fact, 
and also of the day of sale, and urged complainant to meet him 
at that time in Chattooga, which complainant did. The defend- 
ant’denies “ever publishing in Chattooga or anywhere else, that 
he had mortgages against said land, or that the purchaser would 
buy a law-suit,” or that he used any means to prevent the lands 
from bringing their full value. 

The defendant denied that the ‘ Chattooga lands could, un- 
der any circumstances, have brought $3000 or any such sum, 
or would have brought more than it did bring at Sheriff’s sale, 
or as much as it did bring, if it had not been for the anxiety of 
this defendant to make said land bring a respectable sum of 
money towards the discharge of the debt; but says that he tried 
to sell said land, and could not, or did not get one thousand 
dollars offered for it, and could and did not get a cash bid for it 
at any price.” 

The defendant ‘denied that the Cherokee iand was worth 
$800, but states that he offered it for sale, and tried to sell it, 
and could not get exceeding $150 bid for it.” 

The answer having been filed, the defendant moved to dis- 
solve the injunction, upon the ground that “the equity of the 
bill was sworn off.” 

The Court refused the motion, and counsel for defendant ex- 
cepted. 


D. H. Hammonp and R. W. Sus, for plaintiff in error. 
W. Dovcuerty, for defendant in error. 


By the Court-—W arver, J. delivering the opinion. 
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[1.] The’error assigned to the judgment of the Court below 
in this case is, the refusal to dissolve the injunction on the coming 
in of the defendant’s answer, denying as the plaintiff in error in- 
sists, all the facts and circumstances upon which the equity in 
the complainant’s billis based. The general rule is, that when the 
defendant by his answer denies all the facts and circumstances 
upon which the complainant’s equity is predicated, the injunc- 
tion will be dissolved ; but that general rule is not without its 
exceptions, especially when fraud is charged, as in this case. 
The question is not now, whether this Court would have dissolv- 
ed this injunction at the hearing of the motion, but the ques- 
tion now is, whether this Court shall control the diseretion of the 
Court below, in refusing to dissolve it. 

[2.],The granting and continuing the process of injunction 
must always rest in the sound discretion of the Court, to be gov- 
erned by the nature and circumstances of the case. Roberts vs. 
Alnderson, 2 John. Ch ..Rep. 202. Holt et al. vs. The Bank of Au- 
gusta, 9 Ga. Rep. 552. James vs. Lemby, 2 WN. Carolina Eq. 
Rep. 278. This Court would more readily interfere with the 
discretion of the Court,below, in granting an order fo dissolve 
an injunction, than when it refusesto do so. Inthe one case, 
the rights of the complainant are cut off, without having an op- 
portunity to controvert the defendant’s answer by evidence before 
the Jury. In the other, the cause is only held up, to be submitted 
to a Special Jury, and tried on ds merits. 

The gravamen of the complainant’s bill is jraud, in the sale 
of certain tracts of land under execution, by the defendant, 
whereby, he alleges he has been greatly injured. The question 
of fraud, or no fraud, in the sale of these lands, is a question of 
Jact which may very properly be submitted to the consideration of 
the Jury; and if the complainant shall be enabled to controvert 
the defendant’s answer, by the requisite evidence, he will be en- 
titled toa decree. It he shall not be enabled to do so, then the 
defendant will be entitled to a decree in his favor. Ina case of 


this character, we shall not control the discretion of the Court, 
Let the judgment of the 


in refusing to dissolve the injunction. 
Court below be affirmed. 
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No. 3.—Joun Bowen and another, executors of Christopher 
Bowen, plaintiffs in error, vs. Joann C. Jounson, administra- 
tor, &c. defendant in error. 


[1.] W. executed a power of attorney to B. to sell and convey acertain tract 
of land for his use: He/d, that this was a mere agency and within the 
operation of the Statute of Limitations, 

[2.] Account is a head of Equity jurisdiction, but Equity has not therefore 
jurisdiction of every claim that sounds in account. There must be some- 
thing upon which the jurisdiction can attach; something that renders it 
impossible to take the account at Law, and if possible, which makes the 


legal remedy inadequate. 


In Equity, in Coweta Superior Court. Decision on demur- 
rer, made by Judge Hitt. March Term, 1852. 


This was a bill for “ discovery, account and relief,” brought 
by John C. Johnson, as the administrator of Josiah Woods, 
against John and Thomas M. Bowen, as executors of Christo- 
pher Bowen, deceased, returnable to the September Term, 1850, 
of Coweta Superior Court. 

The bill alleges that in the year 1821, Josiah Woods, of 
Franklin County, in the State of Virginia, made and executed 
to Christopher Bowen, then of Oglethorpe County, a power of 
attorney, to sell, dispose of, and convey, in the name of said 
Woods, and for his special use, a certain tract of land in the 
County of Clarke, containing one thousand acres, which had 
been granted to the said Woods and one Early—it being the 
tract of land whereon the Town of Watkinsville, in the said 
County of Clarke, is situated. Under the power of attor- 
ney, Bowen went on to sell lots to various persons, executing 
deeds therefor, running from the year 1821 to 1843, and re- 
ceived the purchase money therefor, amounting in the aggre- 
gate toa large sum. The bill alleges that Bowen departed this 
life in the year 1845, without having accounted to the said 
Woods for the moneys received by him, in the sale of the land. 

Woods died in the year 1849, in the State of Virginia, and 

VoL. xu 2 





J 








10 SUPREME COURT OF GEORGIA. 





Bowen and another vs. Johnson. 





complainant was appointed his administrator, on that part of his 
estate lying within the limits of the State of Georgia. The bill 
prayed that the defendants, as the executors of Christopher 
Bowen, might be decreed to account to the complainant, for 
the money received by Bowen in his life time, from the sale of 
the lands of Woods. 

To this bill, the defendant filed a demurrer, with specifica- 
tions, among which was that of the Statute of Limitations. 

Upon the hearing of the demurrer, the Court overruled the 
same, and counsel for defendant excepted, and assigned that 


decision as error. 
E. D. & C. G. McKinzey, for plaintiffs in error. 
Sms & Ramsey, for defendants in error. 
By the Court. —NisBeEt, J. delivering the opinion. 


[1.] The transaction presented in this bill, does not, in our 
opinion, amount to such a trust as is exempt from the operation 
of the Statute of Limitations. We consider it a specific agency 
to sell latds, and no more; and if protected from the limitation 
Act, it is not perceived why all agencies created by power of 
attorney, to do certain definite acts, are not equally protected. 
I need not quote authority to prove that a naked power, limited 
to the performance of a defined act, is not such a technical 
trust as belongs exclusively to the Chancery jurisdiction, and 
therefore free from the Statute bar. The bill discloses that 
Bowen was empowered to sell the lands constituting the site of 
the town of Watkinsville, in Clarke County, and to collect the 
money, and to do nothing else. He by appointment became 
the attorney of Woods, for that purpose, and for nothing else. 
The whole extent of his authority was to sell and collect; there 
is indeed, no trust created of any kind; he was not authorized 
to invest the proceeds for the use of the owner, or to do any 
thing whatever with them, as in the case of Keaton vs. Green- 
wood, decided by this Court, (8 Geo. R. 97.) In that case, the 
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cestui que trust, deposited with the trustee a large amount of 
money and property, to be used, managed, and invested for her 
benefit. He not only was to receive the money and property, 
but took it to be invested and managed for her use; it was a 
continuous trust, stretching out for years in its execution; a 
confidence for management—for investment, was reposed in 
him. So longas the trust was not repudiated by the defendant, 
the Statute did not run in his favor, because his possession was 
consistent with the object and very terms of the trust. Nor 
does the case referred to by me in Thomas vs. Brinsfield, as an 
illustration of a direct technical trust, and relied upon by counsel 
for the defendant in error, avail him. I allude to the Adminis- 
trators of Allen vs. Woodley, in 1 Green’s N. J. Reps. 209. 
There A created a power of attorney to J W, placing her whole 
property at the disposal of J W, with full power to collect her 
choses in action, and to make sale of her goods and chattels, 
and out of thé principal and interest of the proceeds, to maintain 
and support her, with liability to account when required. If 
here, Bowen had been empowered to maintain and support 
Woods out of the proceeds of the sale of the land, with liability 
to account when required, then the cases would have been par- 
allel. The moment he received a dollar for these lands, his 
obligation was perfect to pay it over, because not authorized to 
do any thing else withit. ‘To the extent of each sale as it was 
made, and the money collected, his agency was perfected, and 
he held the money for the use of Woods, and Woods could have 
sued for it at once at Law. If so, with what grace can he 
(Woods) claim that it was a trust, and not subject to the Statute 
bar. Iffor the recovery of this money, an action will lie at 
Law, then it is not a matter of exclusive Equity cognizance, and 
therefore not a technical trust exempt from the Statute bar; and 
if an action will lie, and Woods failed to sue until barred, he 
has no right to complain, for he has lost his remedy by his laches. 
Stress was laid in the argument upon the direction in the power 
to collect the money for the use of Woods. These words do not 
enlarge the powers of the attorney or vary his liability; they 
direct no act to be done ; without them he would hold the money 
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to the use of Woods ; the law so ordains it; and Woods could 
have sued him for it in an action for money had and received to 
his use. 

[2.] It was farther urged in the argument, that the complain- 
ant asks an account, and that account is one head of Equity ju- 
risdiction. True, but Equity has not jurisdiction of every claim 
that sounds in account; if that were so, then every merchant 
could go into Equity to collect accounts against his customers. 
There must be something upon which Equity jurisdiction will 
attach; something that will render it impossible to take the ac- 
count at Law; or if possible, something that will render the legal 
remedy imperfect—as insoluble complexity—protracted contin- 
uousness with mutuality, or a fraud which the Courts of Law 
cannot develope—or a defect of evidence, making discovery 
necessary. 1 Sch. & Lefr.309. 8 Vesey, 193. Mitf Eg. Pl. 
by Jeremy, 119, 120. Story’s Eg. Juris. §§451, 452. 7 Geo. R. 
206. None of which things exist in this case. ‘The complain- 
ant seeks no discovery—he sets out in accurate detail, the sales, 
with time, parties and price. It is a plain case, and the judg- 
ment must be reversed. 





No. 4.—James L. ALEXANDER, plaintiff in error, vs. Joun M. 
Dorsey, defendant in error. 


[1.] Lease of a room, in a building consisting of several stories and divers 
apartments, gives the tenant no interest in the land; and if the whole 
building is destroyed by fire, all the lessee’s interest is gone : and the land- 
lord may re-enter for the purpose of re-building, without being guilty of 
an eviction. 


Assumpsit, in Coweta Superior Court. Tried before Judge 
Hiwt. March Term, 1852. 
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This was an action of assumpsit, brought by John M. Dorsey 
against James L. Alexander, on a note given for the rent of a 
storehouse. 

The defendant filed the plea of “ eviction.” 

On the trial, it appeared in evidence, that Dorsey was the owner 
of a brick building, containing various rooms, both below and 
above stairs, situate on Hill street, in the City of Griffin, Spald- 
ing County. In October, 1850, he rented one of the lower 
rooms to Alexander, for twelve months, in which to do business 
as a “druggist.” In February, 1851, the whole building was 
consumed by fire. A few days thereafter, Dorsey took posses- 
sion of the premises, by piling up and preserving the bricks, &c. 
He subsequently, and be fore the expiration of Alexander’s lease, 
sold the lot to J. A. & J. C. Beeks, who went into possession 
and commenced to improve the same, by erecting a new build 
ing thereon. 

Counsel for defendant filed divers exceptions, in the progress 
of the case in the Court below, which the decision ef this Court 
renders it unnecessary to set out. 


Sms and Burcx, for plaintiff in error. 
Guewn and Turasner, for defendant in error. 
By the Court—Lumrxiy J. delivering the opinion. 


This was an action of assumpsit, brought on a promissory note, 
given for the rent of a store room, commonly called the drug 
store,in the Town of Griffin. The defendant sought to avoid 
payment, upon the ground that the plaintiff had entered upon 
the premises and evicted him therefrom, before the expiration 
of the term. 

[1.] Without deciding upon all of the errors alleged to have 
been committed on the trial of this cause, we feel warranted by 
the testimony, in assuming that the note sued on, was given 
for the rent of a slore-room, in a building consisting of several 
stories and divers apartments. And the proof showing that the 
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whole building was destroyed by fire, the lessee’s whole interest 
in the property is gone. And it was noevictionin the landlord, 
to re-enter hefore the expiration of the term, for the purpose of 
re-building. 

To rent landis one thing, but to rent a room in the second or 
any other story of a house, is another and quite a different thing. 
By the former, the land itself passes; by the latter, nothing 
but what comes strictly within the meaning of the contract, and 
that is the room, together with the wse of a common privy, wood- 
house, or any other convenience appurtenant to the building. 
But when the whole is destroyed by fire, it never was intended 
by the parties, to prevent the proprietor from re-entering the 
premises for the purpose of re-constructing the row or block 
upon the ground where the former stood. Wood/fall’s Landlord 
and Tenant, 151. 

Judgment affirmed. 


ee 
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No. 5.—Gerorce P. Guerry and Wife, and others, plaintiffs in 
error, vs. THomas J. Perryman and others, defendants in 
error. 


[1.] If a demurrer be put in to a bill’of review, to reverse a decree for er- 
rors in law apparent on the face of the decree, and the demurrer is over- 
ruled, the decree is reversed and the errors allowed. 

{2.] But where a bill is filed in the nature of a bill of review,-to set aside a 
decree for fraudulently procuring service to be entered on the original bill 
against the defendant therein, the overruling the demurrer to such a bill 
does not reverse and vacate the original decree. 


(3.] Error in matter of form only, though apparent on the face of the de- 
cree, is not a sufficient ground for reversing the decree. 


In Equity, in Twiggs Superior Court. Tried before Judge 
Powers, March Term, 1852. 
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James R. Lowry died, and Thomas J. Perryman became ad- 
ministrator—Hardy Durham being the surety upon his bond. 

In 1841, James P. Guerry, in right of his wife, one of the chil- 
dren of Lowry, and as guardian for three of the minor children, 
and John Williams in right of his wife, and as guardian of ano- 
ther minor child, filed their bill in Twiggs Superior Court, against 
Perryman, as administrator, for an account. At the trial Term, 
there being no answer, the bill was taken pro confesso, and a 
verdict was rendered by the Jury, of $2043.54 for each com- 
plainant. On this verdict, a judgment or decree was entered in 
favor of Guerry individually, and as guardian for the three mi- 
nors, for four times the said sum, to be levied of the individual 
property of Perryman. Williams, both in right of his wife and 
as guardian of his ward, withdrew from the suit. 

A return of “no property,” was made on the /i. fa. and at 
the April Term, 1843, Guerry, in right of his wife, and as guar- 
dian of Frances R. and Wm. R. Lowry and Bennet S. Battle, 
who had in the meantime intermarried with Eveline Lowry, 
commenced an action at Law, against Hardy Durham, as the 
surety of Perryman, on the adminisiration bond, to recover the 
amount of the decree obtained against Perryman. 

On the trial in April, 1844, a judgment was rendered for the 
plaintiffs, for $3380, and costs; the defendant having proved the 
payment of large sums of money by Perryman to the distributees, 
and which had not been allowed in the former case. This judg- 
ment Durham discharged. To indemnify Durham, Perryman 
transferred to him, among other things, a note, (not negotiable) 
made by James P. Guerry to Perryman. Durham transferred 
this note to one John Dennard, who commenced suit thereon, 
in the name of Perryman, for his use. To this suit Guerry plead- 
ed as a set-off, the balance due on the decree recovered by him 
against Perryman, and at the same time filed a bill in Equity, in 
order to get this equitable claim allowed as a set-off. 

Pending this suit in November, 1849, Hardy Durham, John 
Dennard and Thomas J. Perryman, filed their bill in Twiggs 
Superior Court, setting out the foregoing facts, and praying a re- 
view and reversal of the decree rendered upon the original bill 
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against Perryman. This bill alleged farther, that “at the time 
of the filing of the said (original) bill, Perryman was not a citi- 
zen or resident of the State of Georgia, but had long before left 
said State, and removed to the State of Texas, and has never 
been in Georgia since; and that the complainants in said bill, 
by themselves or their attorneys, with a full knowledge of the 
fact, directed or procured the Sheriff of Twiggs County to re- 
turn on said bill, that he had served the same, by leaving a copy 
at the most notorious place of abode of said Perryman, in the 
County of Twiggs, when in fact he had no such residence.” 

The grounds assigned for the review were, 

1. Because there was no service of the bill upon Perryman. 

2. Because the bill was taken pro confesso, anda decree 
taken at the second term. 

3. Because the decree does not follow the verdict. 

To this bill a demurrer was filed, upon several grounds. The 
Court, at October Term, 1853, overruled the demurrer—a writ 
of error was taken to the Supreme Court, and the judgment of 
the Court below was affirmed, at Savannah, January Term, 1852. 
Immediately after the decision of the Supreme Court, sustaining 
the demurrer, the defendants filed their answer to the bill, in 
which they denied the “fraud charged” in the bill, &c. &c. 

At the March Term, 1852, of Twiggs Superior Court, coun- 
sel for complainants moved the Court, “that answers of the de- 
fendants be taken off of the files of said Court, and that the ori- 
ginal decree be set aside, reversed and made void.” 

Which motion the Court sustained, and counsel for defendants. 
excepted. 


Hitt & Strusss and Scarsorover, for plaintiffs in error. 
Coxe and S. T. Baitey, for defendants in error. 


By the Court.—Warner, J. delivering the opinion. 


When this bill was originally filed, it was demurred to by the 
defendants, and that demurrer was overruled. The question 
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now is, whether the overruling that demurrer had the effect to 
set aside and open the original decree rendered against’ Perry- 
man? This bill is not, technically, a bill of review for error in 
law, apparent on the face of the decree, but is a bill in the na- 
ture of a bill of review. 

Although the original bill against Perryman which is sought 
to be reviewed, was regularly served, as appears upon its face, 
yet, it is alleged that the entry of service was fraudulently pro- 
cured, after Perryman had left the State. The allegation as to 
the fraudulent procurement of the entry of service, is an issuable 
fact, which must be determined by evidence outside of the record 
and decree. 

[1.] When a bill is filed to review a decree for error in law, 
apparent on its face, a demurrer to such a bill presents an issue of 
law only for the judgment of the Court, and if the demurrer is 
overruled, the effect is, to set aside and open the decree; the 
facts, as the same appear on the face of the decree, being con- 
fessed by the demurrer, the judgment of the Court as to the ex- 
istence of such error, is necessarily affirmed by such judgment 
overruling such demurrer. 

[2.] ‘The main ground upon which the complainants in this 
bill sought to reverse the original decree against Perryman, is, 
that he was never served; that the entry of service, which is 
apparent on the face of the record and decree sought to be re- 
viewed and set aside, was fraudulently placed there by the Sher- 
iff, after Perryman had left the State. ‘The complainants, how- 
ever, contend, that hotwithstanding this may be true; yet, if it 
appears on the face of the decree, that there are errors in law 
apparent, which would be sufficient to open and vacate the decree, 
the judgment of the Court below was right. The complainants 
specify two grounds of error, which they say are apparent on 
the face of the record and decree, sufficient to oper and set it 
aside. We have been somewhat embarrassed, in the absence of 
the original record and decree, in which the proceedings were 
had against Perryman, and must be governed entirely by sqch 
parts thereof, as are set forth in the complainant’s bilknow before 
us. ‘The first alleged apparent error is, that the decree wag taken 
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at the second term of the Court, without any legal order, taking 
said bill as confessed against Perryman. Assuming ez gratia, 
that such an order was necessary, the effect of which would 
have been to place the defendant in default, yet, the order is not 
in the record, so that its illegality might be apparent to the 
Court. 

The existence of an orderis virtually admitted, but its not be- 
ing a legal order, is the conclusion of the complainants. The or- 
der itself should have appeared on the face of the complainant’s 
bill, so that the Court might determine whether it was a legal © 
order ornot, A demurer does not admit conclusions of law. 
The second ground of alleged error apparent on the face of the 
record and decree is, that said decree demands satisfaction out 
of the private estate of Perryman, and not out of the estate of Jas. 
R. Lowry in his hands. It appears on the face of the complainant’s 
bill, that the verdict was found by the Jury against Perryman, as 
administrator on the estate of James Lowry, and that the decree en- 
tered upon said verdict was against Perryman in his individual 
capacity, and not as administrator. The formal variance between 
the verdict of the Jury and the decree entered thereon, is a mat- 
ter which can be remedied by an amendment, so as to make the 
decree conform to the verdict: in fact, the verdict of the Jury 
under our system of Equity practice, settles the rights of the par- 
ties ; the decree can only be entered in conformity thereto. 

[3.] Error in matter of form only, though apparent on the 
face of the decree, is not a sufficient ground for reversing the 
decree. Mitford’s Pleading, 67. Story’s Eo. Pleading, section 
411. The main ground on which the complainants seek a re- 
versal of the decree against Perryman being the fraud alleged in 
procuring the service of the original bill upon him, the demurrer 
to the bill of review was overruled on that ground, and not be- 
cause there-were errors in law apparent on the face of the de- 
crge. See Guerry and Wife vs. Durham, 11th Georgia Rep. 15. 
> We sail therefore reverse the judgment of the Court below, 
wijg, directions to have the original decree against Perryman 
amegded, ifgnecessary, so as to conform to the verdict rendered 
against,him as pereomnator. 


4 
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No. 6.—Htisperry R. Harrison e al. plaintiffs in error, vs. 
Henry Henperson, defendant in error. 


[1] A witness testifying by commission, will not be permitted to testify in 
explanation of a mistake stated by him to have been made upon a pre- 
vious examination, when the testimony containing the mistake is not 
itself in evidence. 

[2.] In a suit between A and B, the defendant B, to sustain a plea of pay- 
ment, proved the admissions of the plaintiff A, that his notes against B 
were paid, or would be, when they could have a settlement. Plaintiff, in 
rebuttal, tendered in evidence the record of a suit and judgment in his 
favor against defendant, instituted subsequent to the time of his admis- 
sions as to payment, founded on claims held by him against defendant : 
Held, that the record was admissible, as raising a presumption against 
the payment of the notes now sued on, to be judged of by the Jury, under 
the instructions of the Court. 

[2.] To rebut the evidence of payment, founded on the above admissions of 
the plaintiff, the plaintiff tendered a ietter to him from the defendant, da- 
ted subsequent to his alleged admissions, in which the defendant admits 
indebtedness in the body of the letter; a postscript to the letter, which 
does not appear to relate to the admissions in the body but to some other 
subject matter, was mutilated by tearing: Held, that the letter and post- 
script were properly sent to the Jury for their consideration, without ex- 
planatory proof by the plaintiff. 


Debt, in Coweta Superior Court. Tried before Judge Hut. 
March Term, 1852. 

This was an action of debt, brought by Henry Henderson, 
against Hillsberry R. Harrison, and Britain Sims, sen. as secu- 
rity, on a promissory note for $800 principal, dated the 15th 
day of January, 1842, and due “ one day after date.” 

The defendant filed the plea of set-off and payment. 

On the trial, the plaintiff introduced the note in evidence, and 
closed his case. 

The defendant then opened his defence, and introduced the 
testimony of John S. Floyd, taken by commission, who swore : 
“ That he heard plaintiff say that he considered the note paid 
off, or would be when plaintiff and Harrison could have a set- 
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tlement.” The defendant then sought to read the further testi- 
mony of Floyd, for the purpose of explaining his answers to a 
set of interrogatories previously taken out for him by the plain- 
tiff, in which he stated that the conversation, about which he 
testified, occurred in the year 1842. The witness stating in his 
answers to the second set of interrogatories, which were taken 
out by the defendant, “ that he had made a mistake as to the 
time, in his first answer—that the conversation occurred in the 
year 1843, and not 1842.” 
Counsel for the plaintiff objected to the reading of that por- 
tion of the answers of the witness. 
The Court sustained the objection, and counsel for defendant 





excepted. 

Counsel for plaintiff then proposed to withdraw his cross in- 
terrogatories to the witness—which the Court allowed, and 
counsel for defendant excepted. 

Counsel for defendant then offered in evidence the record of 
a former case, brought by the plaintiff against the defendant, 
Hillsberry R. Harrison, for the recovery of several promissory 
notes given by Harrison to the plaintiff, and returnable to the 
September Term, 1843, of Coweta Superior Court. On the 
writ in said case, Harrison “ acknowledged service, waived pro- 
cess,” &c. on the 14th August, 1843, and judgment was render- 
ed thereon, on the 1st September, 1845. 

The Court admitted the record, and counsel for defendant 
excepted. 

Counsel for plaintiff then proposed to read in evidence, a let- 
ter written by Harriscn to the plaintiff, dated “ Newnan, Nov. 
29th, 1842,” in which he asked Henderson “to indulge him 
some time longer in what he owed him,” &c. ‘To the reading 
of this letter, counsel for the defendant objected, on the ground 
that it was mutilated. It appeared that a postscript appended 
to the letter was mutilated, but the body of the letter was whole 
and entire. 

The Court overruled the objection, and counsel for defendant 
excepted, and upon these several exceptions, have assigned 
error. 
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. Harrison et al, vs. Henderson. 
Jno. L. StepHEnS, for plaintiff in error. 
Ray & Hammonp, for defendant in error. 
By the Court.—Nisser, J. delivering the opinion. 


[1.] We do not consider that there is error in any of the as- 
signments of the plaintiff. The witness Floyd, it seems, was 
examined by the parties three times; twice by the defendant 
below, and once by the plaintiff. The only testimony read on 
the trial, elicited from him, was taken on a commission sued 
out by the defendant Harrison. In the answer to one of the in- 
terrogatories, he undertakes to correct a mistake which he says 
he made upon his examination by the plaintiff, as to the year in 
which certain admissions were made by the plaintiff, relative 
to his claims upon the defendant. ‘The explanation was exclud- 
ed by the presiding Judge, and this ruling is assigned for error. 
It was correctly excluded, because the testimony which involv- 
ed the mistake had not been read to the Jury, nor was it read 
at any time on the trial; there was therefore no mistake before 
the Jury to be corrected. ‘The proposed explanations were 
wholly irrelevant to any issue made on the trial, and for that 
reason were inadmissible. ‘They were outside the case; the 
Court was not sitting to hear explanations about statements not 
in evidence ; so far as the explanation was necessary to the 
witness as a personal privilege, it was sufficiently made; the 
mistake was on file, in interrogatories sued out in the cause, so 
also was the correction. 

[2.] The defendant, in support of his plea of payment, had 
proven that the plaintiff in the year 1842, had said, that he con- 
sidered that his notes on the defendant were paid, or would be, 
when he and defendant could have a settlement. To rebut the 
presumption of payment thus raised, the plaintiff tendered the 
record of a suit and judgment therein, in his favor, against the 
defendant, upon promissory notes, instituted after the time when 
the admissions of the plaintiff were made. ‘The Court admit- 
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ted this record, and the defendant excepted. It was competent 
in rebuttal for the purpose of removing the presumption of pay- 
ment. ‘There arises a presumption that there was not a settle- 
ment of all the notes held by the plaintiff against the defendant 
in 1842, and among them the note now sued on, from the fact 
that subsequent to that time, the plaintiff had sued the defendant 
on claims against him, and obtained judgment thereon. It is buta 
presumption—the record could not disprove the settlement con- 
clusively—but was competent, and it was the duty of the Jury 
under instructions from the Court, to give to it such effect only, 
as it was legally entitled to receive. We have no reason to be- 
lieve from this record, but that both Court sai Jury did their 
duty according to law. 

[3.] The letter was admissible also in rebuttal, as containing 


‘admissions of indebtedness subsequent to the time when plain- 


tiff was proved to have admitted a payment. The objection to 
its admission, grows out of its alleged mutilation. The admis- 
sions of the defendant are contained in the body of the letter, 
which is unmutilated and signed. A postscript is mutilated ; 
one-half of it being torn off; upon inspection, it is not pereeiva- 
ble that the postscript contained any explanations of, or reference 
to the admissions in the body of the letter. It is true, as claim- 
ed by the learned counsel for the defendant in error, that every 
alteration on the face of an instrument is ground of suspicion, 
and detracts from its credit; and it is true too, that ordinarily, 
the party adducing the paper in evidence, is held to remove tiis 
suspicion by explanatory proofs, but not always; for some alte- 
rations explain themselves, We do not hold, however, that 
there is any alteration here; the body of the letter is entire, and 
perfectly intelligible ; the postscript is a part of the letter, but 
there is nothing intelligible in it which refers to the admissions 
in the letter. On the contrary, so far as it is intelligible, it 
seems to relate to a different subject matter. It was proper, we 
think, to leave the letter and the postscript to the Jury. Green- 
leafs Evidence, §564 and notes. 
Let the judgment below be affirmed. 
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No. 7.—Tue Strate or Georeta, ex relatione of Wm. W. Harp- 
WICK, plaintiff in error, vs. THomas A. SWEARINGEN, defen- 
dant in error. 


[1.] The person having the highest number of legal votes, is entitled to hold 
the offices of Clerk and Treasurer of a Municipal Corporation, whether a 
resident within the City at the time of his election and qualification or not, 
provided the charter contains no limitation or restriction to the contrary. 

[2.] A person receiving a minority only of the legal votes polled, is not en- 
titled to be-installed into an office, notwithstanding the incumbent be re- 
moved, on account of some personal disqualifications. Under such circum- 
stances, a new election will be ordered. 


[3.] Municipal Corporations should not be interfered with in their internal 
police and administrative government, unless some clear right has been 
withheld, or wrung perpetrated. 


Petition, in Macon Superior Court, for a “quo warranto.” 
Heard and decided by Judge Powers. March Term, 1852. 


This was an application filed by the plaintiff in error, against 
the defendant in error, for an information in the nature ofa 
writ of quo warranto, to show by what authority the defendant 
holds and exercises the office of Clerk and Treasurer of the 
City of Oglethorpe. 

Judge Powers granted the order prayed for, and Thomas A. 
Swearingen, at the same Term of the Court, files his answer. 

The facts are as follows: On the third Saturday in Februa- 
ry, 1852, an election was held in the City of Oglethorpe, for 
the Municipal officers of the same, for the ensuing year; when 
Thomas A. Swearingen and Wm. W. Hardwick, were opposing 
candidates for the offices of Clerk and Treasurer of said City. 
Swearingen received the highest number of votes cast, and 
was duly commissioned by the Mayor and Council of said City. 
Hardwick received the next highest vote, and alleges in his pe- 
tition, that he was duly elected and entitled to the office, be- 
cause Swearingen was not, at the time of the election, and is 
not still, a resident and corporator of said City. 
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At the hearing of the petition and answer, Judge Powers de- 
cided, “That Swearingen, whether a corporator or resident 
within the limits of said City or not, was eligible to the said 
office of Clerk and Treasurer.” 

Which decision is assigned as error. 


S. Har and Fisu, for plaintiffs in error. 
G. R. Hunrer, for defendant in error. 
By the Court—Lompextn, J. delivering the opinion. 


This was a petition for an information in form of a quo warranto, 
filed in behalf of William W. Hardwick, against Thomas A. 
Swearingen, charging him with wrongfully holding and exercis- 
ing the offices of Clerk and ‘Treasurer of the City of Oglethorpe, 
in the County of Macon, of this State; and keeping out the 
said William W. who it is alleged is entitled to the said off- 
ces. 

[i.] The gravamen of the complaint is, that Swearingen was 
not a corporator and resident within the City, either at the time 
of his election or qualification ; and the applicant claims to have 
the incumbent removed on this ground, and himself inducted 
into the office, because he received the next highest number of 
votes. 

We think the Mayor and Aldermen were right in commission- 
ing the person having the highest number of legal votes, wheth- 
er a corporator and resident within the City or not. 

By the 32d section of the Act of incorporation, it is provided 
that ‘Sa Clerk and Treasurer, shall be elected by the people of 
said City, qualified to vote for Mayor and Aldermen, on the 3d 
Saturday in February, 1852; and at each regular election on 
the 1st Saturday in January thereafter, who shall serve for one 
year, or until his successor be elected and qualified. He is to 
give bond in the sum of $3000, with two good securities, con- 
ditioned for the faithful performance of his duty, as Clerk and 
Treasurer of said City ; and shall take an oath, that he will, to 
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the best of his skill and power, perform the duties of his office, 
without favor or affection.” Manuscript Act. 

By the charter, it will be perceived that no such restriction 
as that which is contended for, is imposed on the voters of this 
young and rapidly growing Town, in their selection of a suitable 
person to fill the offices of Clerk and Treasurer. They are at 
liberty to select from Macon, Columbus, or any other part of the 
State, the person in their ca best qualified to discharge 
these functions. 

[2.] Under no circumstances, could we permit the informant 
to be installed into these appointments, he not having received 
a majority of the legal votes of the City. Under such circum- 
stances, if the incumbent be removed, a new election will be 
ordered. 

[3.] These municipal corporations are the germs and min- 
iature models of free government; and their internal police and 
administration, should not be interfered with for slight causes ; 
not unless some great right has been withheld, or wrong perpe- 
trated. 

Judgment affirmed. 


No. 8.—Etisua Wane, plaintiff in error, vs. THe SraTe oF 
GeoratA, defendant in error. 


[1.] Where a Juror in the trial of a criminal cause, had formed and express- 
ed a decided opinion as to the guilt of the defendant, before being impan- 
nelled and sworn, which fact was unknown to the defendant until after 
the rendition of the verdict ; Held, that such Juror was disqualified from 
sitting on the trial, and that a new trial should be granted. 

[2.] It is error for the Court, on the trial of a criminal cause, after the Jury 
have retired to their room to consider of their verdict, to call them back 
into the Y vurt room, and read over to them the evidence taken down by 
the Court, without the consent of the prisoner’s counsel, and in the absence 
of the prisoner. 

VoL. xu 4 
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Indictment, in Dooly Superior Court, for an assault with in- 
tent to commit a rape. ‘Tried before Judge Powers. Apmil 
Term, 1852. 


At the April Term, 1852, of Dooly Superior Court, Elisha 
Wade was tried and convicted’of an assault with intent to com- 
mit a rape. 


Counsel for the defendant moved for a new trial, upon the 
following grounds. 

Ist. Because John Lashly, one of the Jurors who tried said 
cause, since the trial of the same, has said to John D. and Wil- 
liam R. Dawson, and various other persons, that before the trial 
his mind was fixed and made up as to the guilt of the defend- 
ant, and which was not known to the prisoner till after the trial. 

2d. Because the Court erred in allowing the Solicitor Gene- 
ral to lead the witness by asking her if the defendant attempted 
to strip up her clothes, after prisoner’s counsel had objected, no 
objection being made by prisoner. 

3d. Because the Court erred in this, that after the Jury had 
retired to their room to make up their verdict, and after having 
remained there sometime, to call them back into Court, and 
reading over the written testimony as taken down by the Court 
to the Jury, and without the consent of prisoner’s counsel, and 
while prisoner was absent. 

The following affidavits were read, in support of the first 
ground : 


GEORGIA, Dooty County. 


Personally came before me, John D. and Wm. R. Dawson, 
who, after being duly sworn, saith that on yesterday in a con- 
versation with John Lashly, one of the Jurors who set upon the 
case, and after the trial and conviction of Wade, they heard the 
said John Lashly say that he was sorry he set on the case, and 
that if he had been put upon triors he would not have set upon 
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said cause, because his mind was made up before, against the 
prisoner. JOHN D. DAWSON, 
WM. R. DAWSON. 


Sworn to before me, April 18, 1852. ) 
H. H. Bostwick, J.P. f 


GEORGIA, Dooty County. 

Personally appeared before me, Stephen W. Pearce, who being 
sworn, saith that as well as he recollects, that on Tuesday of the 
first week of the present session of the Superior Court of this 
County, and beiore the impannelling of said Jury to try said 
cause, he heard John Lashly say, that he, from what he under- 
stood, believed the defendant, Elisha Wade, was guilty, and 
that there was no chance but for him to go to the penitentiary. 

S. W. PEARCE. 
Sworn to in open Court, this if 
the 22d day of April, 1852. } 
Rozert B. Davis, C’k. J 


The Court refused to grant the motion for a new trial, and 
this decision is assigned as error. 


T. H. Dawson and Locurane, for plaintiff in error. 
Solicitor General DeGrarrenreip, for defendant in error. 
By the Court.—Wakner, J. delivering the opinion. 


[1.] The first ground taken for a new trial in this case, in the 
Court below was, that John Lashly, one of the Jurors who re- 
turned the verdict against the defendant, was not an impartial 
Juror, having formed and expressed an opinion against him, be- 
fore he was impannelled and sworn as a Juror, which fact was 
unknown to the defendant until after the trial. The application 
for a new trial on this ground, is based on the affidavits of S. 
W. Pearce, John D. and Wm. R. Dawson, John W. Cox, and 


the affidavit of the defendant. Pearce states, that during the 
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term of the Court at which the trial was had, and before the 
Jury were impannelled, he heard John Lashly, the Juror, say, 
“that from what he understood, he believed the defendant was 
guilty, and that there was no chance but for him to go to the peni- 
tentiory.” John D. and Wm. R. Dawson, state, that in a con- 
versation with John Lashly, the Juror, after the trial, he said, 
“he was sorry he sat on the case, and that if he haa been put 
upon triors he’ would not have sat on said case, because his mind 
was made up before, against the prisoner.” The affidavit of Cox 
is substantially the same as that of the Dawsons. 

The affidavit of the defendant states, that he had no knowl- 
edge oy the disqualification of the Juror until afer the impannel- 
ing of the Jury, and the rendition of the verdict. According to 
the principles settled by this Court in Monroe vs. The State, (5 
Geo. Rep. 140,) the defendant was entitled to a new trial. It is 
insisted that the affidavits as to what the Juror stated after the 
trial, ought not to be received. As a general rule, this is true, 
on the principle that a Juror will not be permitted to impeach or 
destroy his own verdict by statements made subsequent to its 
rendition; but here it is shown, that the Juror had made the 
same statement in regard to the guilt of the defendant, before 
he was impannelled and sworn as a Juror in the cause; his 
subsequent statements were confirmatory of his previous declar- 
ed opinion as to the defendant’s guilt, and in that view only, could 
his subsequent declarations have been received. This is a 
question which the Court should always guard with scrupulous 
jealousy. 

In this case, however, it is quite apparent, that the defendant 
was tried by one Juror who was not impartial; one who had 
not only formed a decided opinion against him, but had expressed 
that opinion before he was sworn as a Juror for the trial of the 
cause. There is no attempt to sustain the verdict by the affida- 
vit of the Juryman, that he was not influenced by his precon- 
ceived opinion on the trial. 

[2.] Another ground taken for a new trial, is that the Court 
erred in calling the Jury from their room after they had retired . 
to consider of their verdict, into the Court room, and reading 
over to them the written testimony as taken down by the Court, 
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without the consent of the prisoner’s counsel, and while the pris- 
oner was absent. 

This was clearly error. The Court has no more authority un- 
der the law, to read over testimony to the Jury, affecting the 
life or liberty of the defendant, in his absence, than it has to ex- 
amine the witnesses in rélation thereto, in his absence. The 
defendant has not only the right to be confronted with his wit- 
nesses, but he has also the right to be present, and see and hear, 
all the proceedings which are had against him on the trial before 
the Court. Itis said the presumption must be, that the Court 
read over the testimony correctly, and read over all that was 
delivered against the defendant; therefore he was not injured. 
The answer is, that it was the legal right and privilege of the 
defendant, to have been present in Court when this proceeding 
was had before the Jury in relation to the testimony delivered 
against him ; and he is to be considered as standing upon all 
his legal rights, waiving none of them. 

It is also assigned for error in this case, that the Court allowed 
the Solicitor General to lead the witness for the State, by asking 
her “if the defendant attempted to strip up her clothes, after 
prisoner’s counsel had objected, no objection being made by pris- 
oner.”” 

We think the question put to the witness was too leading; 
the proper question would have been, to have asked the witness 
what the defendant did to her person? or what did he do to 
your clothes, &c.? The objection to this question not being 
made by the prisoner, as stated in the record, does not alter the 
legal rule of evidence ; the objection was made by the prison- 
er’s counsel, who was his legal adviser, and the proper one to 
make the objection ; it was not necessary that the prisoner him- 
self, should have made il, to have been available before the 
Court. Let the judgment of the Court below be reversed, and 
a new trial granted. 
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No. 9.—Joun B. Ross, plaintiff in error, vs. The Executors of 
James A. Everett, defendant in error. 


[1.] At Common Law, the representatives of a deceased partner are not lia- 
ble to suit. Query— Whether in Equity, a joint creditor cannot proceed at 
once against them, by making the surviving partner a party to the bill, and 
without averring the insolvency of the latter ? 


[2.] Where suit is brought against all the partners, and one or more are served, 
and the serving officer making return of non est inventus, as to the rest, and 
one of the defendants served dies, the plaintiff, under the Act of 1820, 
may make his representatives parties, and proceed to judgment and exe- 
cution against them. 


Assumpsit, in Houston Superior Court. Tried before Judge 
Powers, April Term, 1852. 


To the July Term, 1847, of Houston Inferior Court, John B. 
Ross commenced his action against James A. Everett, and one 
William H. Lee, as partners, on a promissory note for $206 67. 
Everett alone was served, “non est inventus” being returned 
as to Lee. 

The defendant pleaded the general issue, and also that no 
partnership existed between himself and Lee. 

Everett died in 1848, and at the October Term, 1849, of 
Houston Superior Court, (the cause having been transferred to the 
Appeal,) the executors of Everett were made parties, and filed 
the following plea, among others :—“ That they are not liable to 
be sued at Law as executors in the above stated case, because 
they say that William H. Lee, who is alleged to have been the 
partner of Everett, is now in life, and was the survivor of the 
said Everett, and if the said Lee and Everett were partners, as 
alleged by plaintiff, that the said Lee having survived the said 
Everett, Lee is alone liable in law to the plaintiff.” 

At the April Term, 1852, of Houston Superior Court, the 
cause came on to be tried, on the appeal, when counsel for the 
plaintiff demurred to the plea of survivorship, and moved to 
strike out the same. 
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The Court overruled the demurrer and refused the motion, 
and this decision is assigned as error. 


Wairtte & Kittey, for plaintiff in error. 
Warren & Hunter, for defendant in error. 


Samvet D. Kittey, for plaintiff in error, submitted the follow- 
ing points and authorities: 


1. When two or more copartners are sued in the same action, 
and one or more are served, and a return of non est shall be 
made as to the other, the action proceeds severally, as well as 
jointly, against those served. WVew Dig. 485. 

2. No suit shall abate by the death of either party, when the 
cause of action would in any case, survive to the representative, 
either in the same, or any other form. Ibid, 472. 

3. The cause of action would survive in a Court of Equity. 
Gow. on Part. 232 and 385 to 394. Cole on Part. 347 and 78. 

4, In any of the cases enumerated in the Act of 1799, a par- 
ty, plaintiff or complainant, is allowed to dispense with the forms 
of Equity at his discretion. Act of 1820, New Dig. 464. 

The plea is substantially a plea in abatement. 1 Saund. Pl. 
and Ev.2. 1Chit. Pl.446,’57. And should have been verified 
by affidavit and pleaded on the return of the scire facias. 


G. R. Hunter, submitted the following points and authorities 
for defendant in error : 


1. Where one or two, or more, joint contractors, or copartners 
dies after making the contract, the survivors alone, continue re- 
sponsible at law, the personal representatives of the deceased 
partner being discharged from liability. 1 Cain’s Ca. 123. Gow. 
on Part. 187, 9. 1 Kelly, 493. 2 Archb. Pr. 91. 8 Bacon Ab. 
609. 1 Maule & Selwyn, 217. 

2. It was competent for the defendent to plead and prove the 
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survivorship of Lee in bar of the suit. 2 Starkie Ev. 327. 1 
Chitty’s Pl. 694,’5. 10J.R.161. 5 East R. 262. 

3. The order upon the return of the sci. fa. that the suit pro- 
ceed, is not conclusive, as the question of the legal liability of 
the defendants as executors, could not be determined, and was 
not made on the sci. fa. and the order has not been acquiesced 
in. 

The sci. fa. was but a continuation of the original suit, and 
not.a new and independent suit. 2 Archb. Pr. 86. 1 Term 
R. 388. 10 £. R. 557. 

On sci. fa. to revive judgment, no matter can be pleaded, 
which could be pleaded to the original action. 8 J. R. 76. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] There is no doubt whatever, about the Common Law rule, 
that the representatives of a deceased partner cannot be sued 
for a partnership debt. ‘This rule is not repealed by our Act of 
1818. 1 Kelly,489. Nor is it repealed, except sub modo, by the 
Act of 1820, as we shall see. 

[2.] The case now being considered, is just such a case as 
our Act of 1820 contemplates, and is controlled by that Act. 
The title of the Act of 1820, is “An Act to regulate the mode 
of prosecuting actions against contractors and copartners in 
certain cases.” The preamble recites that doubts have arisen as 
to the mode of prosecuting actions against joint contractors"and 
copartners, when one or more cannot be found, or reside without 
the limits of the State ; and for remedy, the body of the Act pro- 
vides “that whenever two or more joint contractors or copart- 
ners are sued in the same action, and a service shall be effected 
on one or more of the said joint contractors or copartners, and 
the Sheriff or officer serving the writ shall return that the other 
defendant or defendants are not to be found, it shall and may be 
lawful for the plaintiff to proceed to judgment and execution 
against the defendant or defendants, who are served with pro- 
cess, in the same manner as if he, she, or they were the sole de- 
fendant or defendants.” The second section enacts that judg- 
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ments so obtained shall bind both the joint or copartnership pro- 
perty and the individual property of the defendants served, but 
shall not bind the individual property: of the defendants not 
served. . (Cobb’s New Dig. 484, 485.) 

The object of this Statute, as indicated in the title and pream- 
ble, and as expressed in its enactments, is plainly to put joint 
contractors and copartners upon the footing of several obligors 
or promisors, and to make them liable as sole defendants, in 
certain cases. ‘The cases intended are clearly defined. They 
are cases where two or more joint contractors or copartners are 
served in the same action, and one or more of the defendants are 
served, and the Sheriff makes return of non est inventus as to 
others. In all such cases, and in none others, the plaintiff is au- 
thorized to proceed against the defendant or defendants served, 
and shall have judgment and satisfaction, as in case of sole de- 
fendants. The language of the Act is very explicit. In the ca- 
ses specified, it declares, “ That it shall and may be lawful for 
the plaintiff to proceed to judgment and execution against the 
defendant or defendants, who are served with process, in the same 
manner as if he, she, or they, were the sole defendant or defend- 
ants.” The record shows this to be a case literally within the 
operation of the Act. The suit was brought against Everett & 
Lee, as partners—Everett was served, and the Sheriff returned 
that the other partner was not to be found. It is conceded by 
the counsel, that if Everett, who was served, had not died, the 
plaintiff could have proceeded against him to judgment and exe- 
cution as a sole defendant. He says, however, that his dying 
takes the case out of the Statute, and that event having taken 
place, the Common Law rule comes in, and prevents the plain- 
tiff from making his representatives parties. We do not think 
so. This Statute being in derogation of the Common Law, must 
be strictly construed, yet we cannot forbear to give full and fair 
effect to the legislative will. Zhat at all events must obtain. 
The Legislature has said in just such a case as this—that is, 
where two partners are sued, and oneis served and the other not— 
the plaintiff shall proceed to judgment, in the same manner, as if 
the party served was the sole defendant. Now, if Everett had been 
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the sole defendant, and had died pending the suit, what would 
be the manner of proceeding to judgment? Why, by scire facias, 
to make his representatives parties. And how proceed to execu- 
tion? Why, by a levy and sale, after judgment, of the proper- 
ty of Everett. And this is the course the Legislature intended 
to be pursued in this case. This construction is indispensable 
to give effect to the Act. The Legislature could not have intend- 
ed to give this mode of remedy, only in cases where the partner 
served, lives until a judgment is had against him. The Legislature 
intended to give the partnership creditor an available remedy 
against the estate of the partner served. ‘The Act was passed for 
the benefit of the creditor. The boon to him is small indeed— 
shorn of half its value at least—if the construction of counsel 
prevails. ‘That it was not intended to be thus limited, is clear 
from the words, general tenor, and manifest object of the 
Statute. We adhere to the decision in Roosevelt & Barker vs. 
McDowell, executor, &c. (1 Kelly, 489,) to wit: That the repre- 
sentatives of a deceased partner are not liable at Law, in an ac- 
tion brought after the death of a partner, against them alone, 
nor by a suit joining them with the survivor. Our decision is, 
that under the Act 1820, when all the partners are sued, all be- 
ing in life, and only one or more are served, the plaintiff may pro- 
ceed to judgment against the representatives of the deceased 
defendant or defendants who are served. It is argued that eur 
construction will operate with injustice to the estate of the de- 
ceased partner, by making that liable, when the right of control- 
ing the effects of the partnership, is in the survivor. If this be 
so, then our reply is, that we have no power to alter the laws in 
order to prevent the injustice of their operation. This, if well 
founded, would be a good argument addressed to the Legisla- 
ture. 

We say, as we have often said, that we are not responsible 
for the consequences of the legislation of the State. Our busi- 
ness is to see to it, that the laws, if constitutional, are enforced. 
But I do not see the injustice, which it is said, springs out of this 
Act, as we have construed it. It subjects the property of the 
partnership to the judgment obtained against the representatives 
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of the deceased partner, and it also protects the individual estate 
of the survivor from liability to it. No wrong is done to the 
survivor, and none to the estate of the deceased ; that is made 
liable, it is true, but it is liable according to the modern decisions, 
independent of this Statute. Although the authorities are not 
accordant to the point, yet it seems to be the law by the prepon- 
derance of authority, that partnership contracts are, in Equity, 
joint and several, and that a creditor may proceed at once in 
Equity against the representatives of a deceased partner, by 
making the survivor a party, and without averring the insolvency 
of the latter. We make no ruling, however, upon this point, 
preferring, as it is not necessary to decide it now, to reserve it for 
more serious consideration. For the rule, as stated, see Collyer 
on Partnership, b. 3, ch. 3, $4, p. 407 to 413, 2 edition. Davaynes 
vs. Noble, 1 Meriv. R. 589. 2 Russ. & Mylne R.495. Sumner 
vs. Powell, 2 Meriv. R. 37. Wilkinson vs. Henderson, 1 Mylne 
& Keen, 587. Thorpe vs. Jackson, 2 Younge & Cole. 553: Gow. 
on Partn. ch. 5 §2, p. 358, 359. 1 Story Eq. Jurisp. §676. 3 
Kent’s Com. 64. Story on Partnership, 514. 

The old doctrine was, that the joint creditors have no claim 
whatever upon the estate of a deceased partner, except where 
the survivor is atthe time of the death of the deceased, or sub- 
sequently became insolvent or bankrupt. For this doctrine see 
2 Verm. R. 292. 2 Vesey, 265. 1 Vesey, Jr. 236. 6 Vesey, 
119 t0 127. 11 Vesey, 8. 17 Ibid, 519. 2 Swanst. R. 576. 
Oollyer Part. 408. 2 Johns. Ch. R. 508. Story on Partin. 514. 

All that the Legislature has done in the Act of 1820, is to 
declare, in the cases named, the more modern doctrine, and to 
give the creditor a Common Law remedy according to it. We 
rule that the motion to strike the plea ought to have prevailed, 
and reverse the judgment below. 
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No. 10.—Proturo & KenpAtt, plaintiffs in error, vs. MatTHEW 
Orr ef al. defendants in error. 


[1.] The 5th section of the Act of 1809, (Prince, 117) and the 3d section of 
the Act of 1823,(Prince, 183,) declared to be unconstitutional and void, on 
the ground that they contain matter different from what is expressed in 
the titles of the Acts, to which they respectively belong. 


Debt, on Sheriff’s bond, in Pike Superior Court. Tried 
before Judge Srarx. 


This was an action of debt brought by Prothro & Kendall, 
against Matthew Orr'and his securities, upon the official bond of 
Orr, as Sheriff of Pike County, for money alleged to have been 
collected by him on a fi. fa. in favor of Prothro and Kendall, 
against one Joseph B. Askew. 

The defendants, among other things, pleaded a former recov- 
ery upon the said bond, by Reuben Brown, to the amount of 
the damages sustained by Brown, in consequence of Orr having 
collected and failed to pay over money on certain fi. fas. placed 
in his hands, in favor of Brown. 

Upon the trial it appeared in evidence, that Orr was elected 
Sheriff of Pike County, on the 3d day of January, 1842, and 
executed his bond on the 11th day of February, ensuing. 

The Court charged the Jury, “that the bond sued on, was a Com- 
mon Law bond, not having been given within the time prescrib- 
ed by the Statute, and that the judgment rendered in the case 
of The Governor, for the use of Reuben Brown, against Orr and 
his securities, was a bar to the plaintiff’s right to recover in this 
action.” 

The Jury'founda verdict for the defendants ; whereupon, counsel 
for plaintiff moved the Court for a new trial, upon the grounds, 
among others, that the Court erred, in charging the Jury that 
the bond sued on, was a Common Law bond, and that the re- 
covery in the case of Brown, was a bar to the plaintiff’s nght of 
action.” 
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The Court refused to grant a new trial, and this decision is 
assigned as error. 

Counsel for Prothro and Kendall, then moved the Court to 
have the verdict and judgment rendered in the case of The Gov- 
ernor, for the use of Brown, against Orr and his securities, cor- 
rected, by entering it up for the sum of $20,000, the penal sum 
of the bond, in lieu of $984.00, the amount of the damages 
sustained by Brown, and the amount for which the verdict and 
judgment had been rendered; so that by scire facias, they, the 
said Prothro and: Kendall, might come in and have their claim 
against Orr satisfied. 

The Court refused the motion, and this decision is assigned 


as error. 
O. C. Gisson, for plaintiff in error submitted : 


That there had been no former recovery on the bond sued on, 
and that the bond was given in compliance with [the Statute. 
Prince, 177, 178. Cobb’s Digest, 502, 200, 208, 1114, 1142, 
1 Kent, 394. 1 Kelly, 380. 3 Geo. Rep. 499. 


H. & G. J. Geenr, submitted the following points, and 
authorities for the defendants in error. 


1. The amount of the verdict found by the Jury, on the trial 
of the action pleaded in bar, was not the criterion by 
which the Court was, or should have been governed, in ascer- 
taining it#legal effect, when pleaded to a second suit founded on 
the same bond, but only the fact whether or not there had been 
a former recovery on the same bond. See 3 Kelly, 499. In that 
case, the first recovery pleaded in bar was for less than the penal- 
ty of the bond. 

2. The record of a former recovery pleaded and introduced, 
showed that that action was founded upon the same bond that 
the present one is, and in favor of the same plaintiff, (Crawford, 
Gov. &c.) against the same defendants, but for the use of differ- 
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ent individuals. But one recovery can be had upon a Common 
Law bond. 3 Kelly, 499. 

3. The bond sued on, is a Common Law bond, it not having 
been given within 30 days after the election of Orr. See Ste- 
phens and others vs. Crawford, 1 Kelly, 574. Same, 3 Kelly 499. 
Crawford, Gov. &c. vs. Howard, 9 Geor. 314. 

4, The facts sought to be proven by Wiley E. Mangham, were 
irrelevant to any issue before the Court, and were properly re- 
jected. See 10 Geo. Reps. 560. ‘The plaintiff stated no object 
or legal purpose for which he sought to introduce the testimony, 
neither does this bill of exceptions show for what purpose the 
testimony of Mangham was offered. 

5. As to the refusal of the Court to amend the verdict and 
judgment, see 2 Kelly, 341. 8 Geo. Rep. 208. 


By the Court.—Lumpxi, J. delivering the opinion. 


This is an action of debt, brought by the Governor, &c. for the 
use of George Prothro and Elisha Kendall, against Matthew Orr, 
the late Sheriff of Pike County, and his securities on his bond, 
for an alleged default, in failing to pay over money collected for 
the plaintiffs, on a fi. fa. at their instance, against one Joseph 
B. Askew. 

To this action, the defendants pleaded, among other things, 
that the instrument sued on was nota statutory, buta Common 
Law bond, because the same was not made and delivered with- 
in thirty days from the time of the election of Orr to the office of 
Sheriff, as required by the Statute ; and that one recovery having 
been had thereon already, in behalf of the then Governor, for 
the use of one Reuben Brown, there could be no other suit es- 
tablished on said bond, for the recovery of the whole, or any por- 
tion of the penalty thereof. ‘The plaintiff moved to strike out 
the plea of former recovery, upon the ground that the instrument 
sued on, was a statutory and not, a voluntary bond ; and that the 
plea did not show that the whole penalty of the bond had been 
exhausted, which was $20,000, but that a recovery in favor of 
Brown, was had in the sum of $964.47 principal, and $385.85 
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interest, and the sum of $26.25 cost only, it being the amount 
of damages which he had sustained in the premises. 

The Judge of the Circuit Court, acting upon the adjudication 
of this Court, as it was his duty to do, overruled the demurrer 
to the defendant’s plea, and this is the only alleged error in the 
bill of exceptions, which we find it necessary to consider. 

[1.] The Act of 1809, requires the Sheriff to make applica- 
tion for his commission to the Executive, within twenty days 
after being elected to the office. (Prince, 177.) The Act of 
1811, bound the Sheriff, in ten days after being notified of the 
arrival of his commission, to take the oath of office, and give the 
security required by law. (dbid, 178.) And the Act of 1823, 
declared the office vacant, provided the officer elected failed to 
apply for and obtain his commission, and qualify within the time 
prescribed by the Acts of 1809 and 1811. Ibid. 183. 

Now the construction heretofore put upon these several Stat- 
utes by this Court was, that more than thirty days must not inter- 
vene between the election of the Sheriff and the date of his bond. 
In this case the election took place on the third day of January, 
1842, and the bond was given on the 11th of February next 
ensuing. Consequently the presiding Judge pronounced the 
bond not good as a statutory bond. And if there was error in 
this judgment, the fault is ows, not Ais. 

It is again argued, however, and we must say with great force, 
that more than thirty days might necessarily elapse between 
the time of the election and the execution of the bond, and that 
still its validity as a statutory bond would not be destroyed. 
The Sheriff might, from circumstances beyond his control, be 
unable to apply for his commission, until the last day 
of the twenty allowed him for that purpose. Owing to the press 
of business in the Executive department, he might not be able 
to procure immediately from the Governor, the dedimus potesta- 
tem. Indeed, the commission might in many cases, not reach 
its plave of destination, until more than ten days had expired 
irom the time of the application; and it would seem that this 
delay should not invalidate the bond. 

Taking the whole of these Acts together, the true construction 
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would seem to be, that the officer must apply for his commis- 
sion within twenty days; and that he must qualify and give se- 
curity within ¢en days from the time he is notified of the arrival 
of his commission ; and that failing to perform either of these 
requirements, his office is vacated ; but that the time which may 
intervene between the application of the Sheriff for his commis- 
sion and of his being notified of its arrival, is not fixed by law; 
and may or may not postpone the final qualification of the offi- 
cer, beyond thirty days; and. that he is not responsible for the 
delay. 

But then, on the other hand, it was obviously the true intent 
of the Legislature, to prescribe a limited period for the qualifi- 
cation of the new officer, and that that period is thirty days ; 
and that it is not hard to hold, that while twenty days are allow- 
ed to the Sheriff elect, within which to apply for his commis- 
sion; he must, nevertheless, upon the peril of forfeiture, ap- 
ply early enough to insure his qualification within the thirty 
days designated. 

Leaving this point, therefore where it stands by our previous 
adjudications, we are compelled, however reluctantly, to decide 
upon this question, in the new aspect in which it is presented, 
for the first time by counsel, namely: the constitutionality of 
those provisions in the Acts of 1809 and 1823, which make it 
obligatory upon the Sheriff to apply for his commission within 
twenty days after his election, upon pain of losing his office. 
We say we approach this subject with reluctance, not only be- 
cause the duty itself, is one at all times of great delicacy, but 
we cannot shut our eyes to the fact, that owing to the haste of 
much of our legislation, many of our Statutes will be found, we 
fear, upon close scrutiny, to be obnoxious to the same object- 
fon. . 

But when the question is, whether we shall maintain a Statute 
or the Constitution, which is the paramount law, and which we 
are constrained by our oath of office to support and defend, we 
cannot hesitate. We must maintain consciences void of offence, 
whatever we do or omit to do. I am aware of the importance 
of adhering to decisions, once solemnly made. It has been 
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truly said, that a greater evil can scarcely attend a Court, 
than that the decisions of such a tribunal should be unstable 
and fluctuating. There is, however, a greater evil than 
this, and that is to forfeit one’s self-respect, by committing de- 
liberate perjury, in the sight of high heaven. 

We propose then, briefly to examine the Acts of 1809 and 
1823, for the purpose of ascertaining whether or not, they con- 
‘tain any matter different from what is expressed in their respec- 
tive titles. For if they do, the same is at least pro tanto void. 

The Act of 1809, purports to be “an Act to authorize the 
Clerks of the Courts of Ordinary, Sheriffs, Coroners and 
Surveyors, to hold their office, during the intervention between 
the election and commissioning of their successors, and to regu- 
late the transfer of papers and money. Prince, 177. The pream- 
ble recites, that “* whereas, considerable evils may result from the 
suspension of duties incumbent upon the Clerks of the 
Superior and Inferior Courts, Clerks of the Courts of Ordinary, 
Sheriffs, Coroners, and County Surveyors, for remedy whereof, 
be it enacted, 

“Sec. 1. That the aforesaid officers shall perform all the du- 
ties of their respective offices, during the time intervening be- 
tween the election and commissioning of their successors, with 
all the responsibilities to which they are liable, previous to the 
said election.” 

Here then, is the clause intended to provide a remedy for the 
evil complained of, and it is full and complete for that purpose. 
Subsequent enactments provide for the transfer of papers and 
money, the other and secondary object designated in the title 
to the Act of 1809. Then follows the 5th section, making it 
the duty of the officers elected, to make application to the Exe- 
cutive, within twenty days, for their respective commissions, 
after their having been elected to either of said offices. 

What has this to do with that portion of the title, which author- 
izes the old Sheriff to hold his office until his successor is quali- 
fied, or which regulates the transfer of papers and money, from 
one to the other? Absolutely nothing. Had the title been 
general—as for instance, an Act in relation to the public officers, 
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or for the particular objects designated, and for other purposes— 
the construction would have been different. But here the title 
is definite, and therefore, necessarily limited. And to permit 
other and totally different matter to be incorporated, would be 
to let in the very mischief intended to be prevented; and thus 
render the Constitution of none effect. 

Thé objection to the Act of 1823, is more plain and palpable still. 
Its title is “an Act to carry into effect the sixth section of the fourth 
article of the Constitution, (Prince, 183,) which is in these words: 
“No person who heretofore hath been, or hereafter may be a col- 
lector or holder of public moneys, shall be eligible to any office in 
this State, until such person shall have accounted for and paid 
into the treasury, all sums for which he may be accountable or 
liable.” Prince,912. And the first section of the’Act of 1823, 
declares in substance, that no holder of public moneys shall 
be commissioned to any office, while in default. Section se- 
cond, requires the person elect, in addition to the oath of office, 
_ to swear, that he is not the holder of any public moneys unac- 
counted for. 

Thus far, the Act was in strict conformity with its title. 
But then follows the third section, declaring that all officers 
who shall fail to apply for and obtain their commissions and cer- 
tificates, and qualify within the time and in the manner hereto- 
fore pointed out by law, viz: by the Acts of 1809 and 1811, 
shall not only forfeit their offices, but be ineligible to the va- 
cancy. 

Can any thing be more foreign from the title of this Act, 
than the matter contained in this section? We cannot do other- 
wise than pronounce the fourth section of the Act of 1809, and 
the third section of the Act of 1823, unconstitutional and void. 
And that no time being fixed for applying for commissions, and 
no penalty attached for failure to do so, that bond in 
this case, is good as a statutory bond, it having been given 
within a reasonable time after the election, and having all the 
other formalities required by law. 

It has been suggested, that the prohibition in the seventeenth 
~ section of the first article of the Constitution, “nor shall any 














DECATUR, AUGUST TERM, 1852. 43 
~~" Prothro & Kendall os. Orr ef al. 








law or ordinance pass, containing any matter different from 
what is expressed in the titles thereof,” is directory only to the 
Legislative and Executive or law-making departments of the 
government. But we do not so understand it; on the contrary, 
we consider it as much a matter of judicial cognizance, as any 
other provision in that instrument. If the Courts would refuse 
to execute a law suspending the writ of habeas corpus, when the 
public safety did not require it; a law violatory of the freedom 
of the press, or trial by Jury, neither would they enforce a 
Statute which contained matter different from what was express- 
ed in the title thereof. 

We are familiar with the history of this clause in the Consti- 
tution, and the striking event which gave rise to it. The ne- 
cessity for its observance increases with each successive session 
of the Legislature. 

For the truth of this remark, I need only appeal to the eviden- 
ces of haste and inadvertence spread broad-cast on our Statute 
book. It is a common practice to pass bills by their title only, 
without requiring them to be read, in their progress through 
each branch of the General Assembly. To prevent fraud and 
surprise, how important it is, that the members should be noti- 
fied at least, by the title of the Act, of the subject-matter about 
which they are legislating ; at any rate, that they should not 
be misled by the title. 

It is unnecessary to examine any other point made by the 
record, as the plaintiffs will be entitled to a recovery, provided 
they can make out their case in other respects. 
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No. 11.—Davenport Evans, plaintiff in error, vs. James Ap- 
Ams, defendant in error. 


[1.] A writ of error will not lie to the judgment of the Court granting a 
rule nisi for a new trial; such judgment not being final. 


Motion to dismiss the writ of error. The facts are sufh- 
ciently embodied in the opinion of the Court. 


Gooner, for the motion. 
O. C. Grsson, contra. 
By the Court.—Wanrver, J. delivering the opinion. 


[1.] This is a writ of error, sued out to the judgment of the 
Court below, in granting a rule zisi, for a new trial, in a cause 
pending between the plaintiff in error and defendant. 

The question is, will a writ of error lie before there has been 

, a final adjudication by the Court, on the grounds taken in the 
rule nisi? We are clearly of the opinion that it will not. The 
Jinal judgment of the Court, on the hearing of the rule nisi, may 
be in favor of the plaintiff in error, and then he will not be in-» 
jured. The granting the rule nisi, is the mode by which the 
Court is to hear and determine the questions involved in it. 
We shall not anticipate that the Court will decide those ques- 
tions erroneously. In Carter vs. Buchanan, (2 Kelly, 339,) we 
held, that there must be a decision, sentence, judgment, or de- 

cree, and that. quoad the subject matter of it, must not be in- 
choate or interlocutory, but final. In two other cases, not yet 
reported, we have held the same doctrine. 

The writ of error in this case was prematurely sued out, and 
must therefore be dismissed. 
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No. 12.—ArcuipaLp Buve, plaintiff in error, vs. Garry G. 
Forp, defendant in error. 


[1.] In a complaint founded on an account, it was proven by the plaintiff’s 
witness, on the trial, that there was a written contract between the parties, 
touching the subject matter of the account: Held, that the plaintiff could 
not proceed, and that the defendant was entitled to a non-suit. 


Complaint, in Dooly Superior Court. ‘Tried before Judge 
Powers. April Term, 1852. 


This was an action brought by the plaintiff in error, against 
the defendant, upon an open account, under the form prescrib- 
ed by the Act of 1847. 

On the trial, it appeared in evidence, that the plaintiff taught 
school in the year 185-, and the defendant, as executor, had 
the management of the minor children of James Buckalew, and 
sent them to school to the plaintiff. It also appeared that the 
defendant signed ‘school articles,” and that the plaintiff was 
prevented from teaching the whole time stipulated, by reason of 
sickness, which latter evidence was rejected by the Court ; and 
the Court allowed the defendant to take a verdict, on the ground 
that in Georgia, “where there is a contract either verbal or 
written, and where the contract has been broken by either of 
the parties or by providential causes, neither of the parties can 
treat the contract as null, and sue on a quaniwm meruit, but must 
sue on the contract, and set out in the pleadings the facts as 
they exist.” Which decision and rulings are assigned as errors. 


T. H. Dawson, for plaintiff in error. 
Warren & Franks, for defendant in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] This was a complaint on account, according to the form 
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prescribed by the Act of 1847. ‘To the declaration was ap- 
pended a bill of particulars, setting forth the defendant’s in- 
debtedness to the plaintiff, for the tuition of three children, for 
six months, at the rate of one dollar per month. Upon the tnal, 
it came out in evidence, from the plaintiff’s witness, that the 
defendant had signed what he (the witness) called school arti- 
cles. Upon motion, the Court granted a-verdict for the defend- 
ant, upon the ground that there being a special contract in writ- 
ing between the parties, the plaintiff could not recover upon this 
complaint on account. We think that the Court ruled right, 
but erred in its judgment as to the consequences of its ruling. 
The defendant was not entitled to a verdict, but to a non-suit. 
This is a question of pleading. Confining myself to that, I shall 
not attempt to discuss the numerous and subtle distinctions 
abounding in the doctrine of remedies on contracts. One de- 
sirous of gratifying a learned curiosity in regard to them, may 
find the subject handled with great ability in 2d Smith’s Leading 
Cases, at page 1. Analogizing this complaimt, under our Statute, 
to an action of assumpsit at Common Law, it contains one sin- 
gle count—a count on the account for services rendered as a 
teacher. When it appeared to the Court in the exhibition of 
the plaintiff’s evidence, that there was a written contract which 
defined the rights and obligations of the plaintiff and the defend- 
ant, the action could proceed no farther; not that the plaintiff 
was necessarily held to a recovery on that alone, but because it 
was indispensable for it to be brought before the Court. It 
could not be given in evidence under the one count in the com- 
plaint. If this complaint had been made on the contract, the 
plaintiff no doubt migtt have recovered on a quuntum meruit 
proof; as he could, according to the Common Law pleadings 
with a count on the contract, and a quantum meruit count. Be- 
cause we have held that when a plaintiff has rightly selected his 
remedy under the Act of 1847, the pleadings which are neces- 
sary, according to the Common Law rules, are, by legal con- 
templation, in his complaint. (See Cameron vs. Moore and 
Wife, 10 Geo. R. 368.) That is to say, if this complaint had 
been on the contract, a count on a quantum meruit would have 
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been presumed, and the proofs admitted under it. However 
alien this to all our habitudes of legal thought and action, be- 
fore the Act of 1847, it is clear that the Legislature meant no 
less, when they passed that Act. But no construction, in favor 
of facility in pleading, which we are at liberty to adopt, will au- 
thorize us to substitute for a wrongly adopted form, the form 
which is right under that Act, and then to go one step farther, 
and to imagine all the requisite counts in it, which at Common 
Law are necessary to enable the plaintiff to recover. 

We affirm the judgiuent, and direct that the verdict be set 
aside and a non-suit entered. It is not a case where the plain- 
tiff is to Le precluded by a verdict. 





No. 13.—Grorce W. Cook, plaintiff in error, vs. Travis A. D. 
WEaveER, defendant in error. 


[1.] In the construction of wills, the intention of the testator should be the 
first and great object of inquiry. And this isto be sought for by looking 
to the whole will, and not to detached parts of it. 

[2.] Every Court must determine for itself, what the intention of the testator is 
in the particular ease before it, and that intention should be carried into ef- 
fect, provided it be not unlawful. 

[3.] Precedents, or adjudged cases, are of but little authority, and of dange- 
rous application, in deciding upon the intention of a testator; the construc- 
tion depends so much on each case, upon the character of the testator, 
the terms he employs, and all the surrounding circumstances, 


Trover, in Upson Superior Court. Tried before Judge Srarx, 
May Term, 1852. 


This was an action of trover, brought by George W. Cook, 
against Travis A. D. Weaver, for the recovery of a negro man 
slave named Ben. 
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On the trial, the plaintiff end in évidiéties the last will and tes- 
tament of Samuel Cook, admitted to probate in the Court of 
Ordinary of Jones County, on the Ist day of September, 1828, 
which “ will” contained the following clauses : 

“My willis, my wite Sarah E. Cook, after my death, shall 
have two negroes, Amy and Ben, during her life; and after her 
death, to go to my youngest son, George Wm. Cook; and that 
my wife continue to live where she now does, and have charge 
of the place and negroes, belonging to the two youngest sons, 
Samuel and George W. Cook, which negroes I will hereafter 
name; and she shall have all the profits arising from said lands 
and negroes, during her natural life or widowhood; and at 
her death or marriage, she nor her future heirs, shall have no 
claim to any thing of mine whatever. 

Provided my wife Sarah, shall at the same time, maintain, 
clothe and educate my two youngest sons, Samuel and George, 
and keep them at school, or studying some profession, until they 
arrive at age; and any profits arising above the maintenance is 
hers, provided at the same time, there shall not be more than 
two acres of land cleared on the place per year, nor more tim- 
ber cut upon the land, than will keep up the outside fences. 

My will further is, that my family keep as much together as 
possible, and that my carriage and horses be kept for the use of 
my family as it is advantageous to the family as long as consid- 
ered so by my executors. And my will further is, that my farm be 
from one-third to one-half sowed in small grain every year, and 
that my wife keep her two mules, Jinny and Pompey, for the 
good of the farm, together with al] the necessary stock on the 
place for the use of said place, and she is not permitted to teach 
a school or keep a boarding house, further than to teach and 
board my own children, and whenever she marries again, she 
has no claim whatever. 

She shall keep all the household furniture, necessary for the 
house and family. And at the time Samuel P. Cook becomes of 
age, the said house and land where I now live, shall be equally 
divided by lot, sale, or otherwise, between him and George W. 
Cook, and my wife Sarah E. Cook, have no further claim on 
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Samuel P.’s part, but look to George W. for the balance of her 
maintenance.” 

“Item 8th. I give to my son, George W. Cook, four negroes, 
to wit: Sam Reizer, Jane, Hall and Sarah; and at his mother’s 
death, two more, Amy and Ben. And when he becomes of 
age, he is to have half of the land and plantation where I now 
live, his mother having her life time on his part, provided she 
don’t marry.” 

It appeared in evidence further, that, after the death of Samuel 
Cook, his widow Sarah E. Cook, took possession of the negroes, 
Ben and Amy. They were afterwards sold by the Sheriff of 
Jones County, by virtue of executions against Mrs. Cook, when 
the defendant in error became the purchaser of Ben. 

Mrs. Cook subsequently intermarried with one John W. 
Shrapshire. George W. Cook arrived at full age in 1849, and 
instituted this action for the recovery of the negro man Ben. 

Judge Stark, on the trial, held and charged the Jury, that un- 
der the will of Samuel Cook, his widow Sarah E. Cook, took a 
“life estate” in the negroes, Amy and Ben. 

And this decision is assigned as error. 


Wokrkritt, for plaintiff in error. 


O. C. Gisson, for defendant in error. 


& 


By the Court.—Lumrxi, J. delivering the opinion. 


[1.] The proper construction of this willis not free from doubt 
or difficulty, that is, whether Samuel Cook, the testator, intended 
his wife Sarah E. Cook, to have the two negroes, Amy and Ben, 
during the term of her natural life, ot for her widowhood only. 
This is the only question for our consideration. 

Take separate clauses in the will, and a plausible, not to say 
a probable interpretation, may be deduced in favor of either view 
of it. For instance, suppose we wish to establish that he in- 
tended his widow to have this property during her natural life. 
In the first clause of the will, he gives these two slaves express- 
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ly to her, during her life; and at her death, to go his youngest 
son, George W. Cook; and in the eighth item, at the close of 
the will, the same disposition is, nade, by implication at least. 
For after giving to his son George W. four other negroes, which 
are mentioned by name, he adds, “and at his mother’s death, 
two more, Amy and Ben.” 

With these clauses alone before us, isolated from the rest of 
the instrument, there would seem to be no doubt of the testa- 
tor’s intention to bequeath to his widow this property during 
her life. 

Now, on the other hand, to show that the testator designed 
limiting his bounty to her during her widowhood only, we will ex- 
tract other passages from this will. At the close of the very 
first item, we find this strong language: ‘ And at her death or 
marriage, she nor her future heirs shall ‘have no claim to any 
thing of mine whatever.” Indeed, it seems hard to hold, in the 
teeth of a declaration so explicit, that the widow should take any 
thing more than a life estate in any of the property of the de- 
ceased, determinable upon her marriage. But this is not all. 
In support of the same idea, we find in a subsequent part of the 
will, this clause: ‘ And whenever she marries again, she has no 





claim whatever.” 
~ [2.] Here, then, I repeat, are parts of the instrument which, 


fr. ‘ - 
¢/ if they stood alone, would seem clearly to sustain either con- 
¢ 


struction which is sought to be put upon it. It becomes our du- 
ty then, to seek, through the whole paper, for the testator’s inten- 
tion, and to carry that intention into effect, provided it can be 
done without violating any rule of law. 

[3.] And I will here take occasion to remark, that is in vain 
to look to the books for precedents to aid us in arriving at a cor- 
rect conclusion as to the intention of the testator. This duty must 
be performed by every Court for itself, in each particular case. 

After scanning this testament carefully, we believe that it was 
the intention of the testator, that his widow should have and hold 
Amy and Ben, for and during the term of her natural life. In 
the first place, he expressly gives these two slaves.to her during 
her life, with remainder in {ec to his son George. In the last 
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item of the will, the same disposition with which he set out, is 
distinctly repeated and recognized. 

In the second place, in every part of the will, where the marriage 
of his widow is looked to, as the period beyond which her inter- 
est under the will will not survive, other property is given, hav- 
ing no connexion, however, with Amy and Ben. For instance, 
the enphatic language which I have already cited, that “at her 
death or marriage, she nor her future heirs, shall have no claim 
to any thing of mine whatever,” follows immediately that pro- 
vision which the testator makes for her to continue to live on 
the land, and to have charge of the plantation and negroes, be- 
longing to the two youngest sons of the testator, Samuel and 
George W. and wherein he bequeathed to her all the surplus 
profits after maintaining and educating these two sons. And this 
gift is coupled with the expression which precedes the general 
clause of exclusion, in these words: ‘And she shall have all 
the profits arising from said lands and negroes, during her na- 
tural life, or widowhood.” And then follows the broad declara- 
tion, that at her death or marriage, neither she nor her’s, should 
have any thing further of lus. 

And again, before introducing the next general clause of ex- 
clusion, he directs that the family be kept together as much as 
possible ; that a carriage and horses be retained for their use ; 
directs the mode of cultivating the farm, as to division of crops, 
and desires that his wife’s two mules, Jenny and Pompey, re- 
main on the plantation, together with all the necessary stock, 
and then he subjoins as before: ‘And whenever she marries 
again, she has no claim whatever.” 

And finally, in the eighth item, we find this same uniformi- 
ty of purpose manifested. For after devising to his son George 
W. half of the land whereon he lived, he gives to his mother 
a lifetime interest in this moiety: “provided she don’t marry.” 

We see then, that it is only in connexion with other interests, 
bequeathed to his wife in the will, that the limitation to her wid- 
owhood appears to be annexed ; but in that relation to Amy and 
Ben, no such purpose is indicated. If such was the meaning of 
the testator, why did he not say so? Why did he not affix mar- 
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riage, as a limitation to the gift of these slaves, as he did to every 
other interest? To put this construction upon the giftof Amy 
and Ben, why did he make it necessary to transpose the clause 
in the will, to change their collocation? How natural, that the 
testator should in the first item, if such was his intention, have 
said that, “itis my will that my wife Sarah E. Cook, after my 
death, shall have two negroes, Amy and Ben, during her life or 
widowhood, and at her death or marriage, to go to my youngest 
son, George W. Cook.” And then again, in the eighth item, 
after giving to his son George W. Cook, the four negroes speci- 
fied, and “at his mother’s death or marriage, Amy and Ben.” 
But the words italicised, are not in the will. Their absence from 
these clauses and insertion in all the rest, where any other lega- 
cy is given to the widow, leaves but little room to doubt upon the 
subject. , 

Seeing then as we do, from the paper. appended to the will by 
the testator, and proven as a part of it, that valuing the two ne- 
groes, Amy and Ben, at $700, which would be a pretty high 
price for a life estate in these slaves, that this estimate was 
necessary in the opinion of the testator himself, to do her justice 
in the division of his property, we feel disinclined, upon a doubt- 
ful construction, to curtail her interest. 


Judgment affirmed. 





No. 14.—Nicuoxas Tompkins, plaintiff in error, vs. WittiaM 
Puiuies, defendant in error. 


[1.] Any benefit accruing to him who makes the promise, or any loss, trou- 
ble, or disadvantage undergone by, or charge imposed upon, him to whom 
it is made, is sufficient consideration, in the eye of the law, to sustain an 
assumpsit. 

[2.] Damage or trouble to the promissee, as well as benefit to the promissor, 

ig, a sufficient consideration to support a promise. 
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|3.] Admissions which have been acted on by others, are conelusive against 
the party making them, in all cases, between him and the person whose 
conduct he has thus influenced. In such cases, the party is estopped, ou 
grounds of public policy and good faith, from repudiating his own repre- 
sentations. 


Rule against Sheriff, in Heard Superior Court. Decided by 
Judge Hit. April Term, 1852. 


Wilson W. Brooks, as administrator of George M. Smith, 
brought an action of trover, for certain slaves, against Charles 
Foster and Nicholas Tompkins, as his security on the appeal, 
for the negroes in controversy and for $3500.00 hire. Foster 
was insolvent. William Philips held executions against Foster, 
amounting to some $900.00. 

During the term of the’ Court at which verdict and judgment 
were rendered in the action of trover, ‘Tompkins ‘approached 
Philips, and informed him of the existence of certain negroes 
(Louisa and her three children) which he believed were subject 
to his, Philips’, executions, and could be condemned as the pro- 
perty of Foster, and urged Philips to have the same levied on. 

Philips replied that he knew the property and knew it was 
not subject, and he would not incur costs, and would not levy 
on it; that if he (Tompkins) was fool enough to risk his 
money in the attempt, he was welcome to do so, and could have 
all he could get. ‘Tompkins then proposed, that if Philips 
would have the negroes levied on, he (Tompkins,) would pay 
all the cost ; which Philips refused to do. Execution was is- 
sued in the trover case, and Tompkins caused it to be levied on 
the negroes, (Louisa and her three children.) A claim was in- 
terposed by one Philpot. In the meantime, Philips, in pursu- 
ance of his agreement, executed to Tompkins the following 
release : 


“ GEORGIA, Hearn County. 

I, William Philips, of the County and State aforesaid, do here- 
by relinquish and release all my lien or legal claim, created in 
me by several or all the ff. fas. in my favor against Charles 
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Foster, on the negro woman Lue, or Luiza, and her three chil- 

dren, now levied on by afi. fa. of Wilson W. Brooks, adminis- 

trator of George M. Smith’s estate, vs. Charles Foster and Nich- 

olas Tompkins. WILLIAM PHILIPS. 
April Ist, 1851.” 





The negroes were condemned and found subject to the fi. fa. 
and brought to sale. : 

Philips came into Court, and claimed the money upon his fi. 
fas. 

The Court decided that Philips was entitled to the money, 
and ordered the same paid over to his fi. fas. on the ground 
that his agreement with Tompkins was without consideration ; 
and this decision is assigned as error. 


B. H. Hint and W. Doveuerry, for plaintiff in error. 
Jno. L. Stepuens, for defendant in error. 


By the Court.—Warner, J. delivering the opinion. 


[1.] The error assigned to the judgment of the Court below 
in this case is, the ordering of the money raised by the sale of 
Louisa and her three children, to be paid over to Philips’ ji. fas. 

The plaintiff in error claims the money under the agreement 
made between himself and Philips. The Court held that there 
was no legal consideration for that agreement, and for that reason 
ordered the money to be paid to Philips’ executions. 

Philips’ executions against Foster, the defendant, were of older 
date than the one controlled by Tompkins against Foster, and 
on that account were entitled to priority of payment out of any 
money which might be raised by levy and sale of the defend- 
ant’s property. 

Tompkins insisted that Philips should levy his executions on 
Louisa and her three children, assuring him they were subject 
to the payment of Foster’s debts, and offered to indemnify him 
for costs, &c. Philips declined doing so, saying that he knew 
that the negroes were not subject to the payment of Foster’s debts, 
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but that if he, Tompkins, was fool enough to risk his money 
and trouble for them, he was welcome to all he could make; 
that he, Philips would have nothing to do with it; that he would 
not. incur a bill of costs, &e. 

The fi. fa. controlled by Tompkins, was one which had been 
obtained against Foster and himself, as Foster’s security on 
appeal in favor of Brooks, administrator of Smith. Subsequent 
to the verbal agreement between Philips and Tompkins, Philips 
executed a written release and relinquishment of all lien or legal 
claim, created by his fi. fas. on the negro slave Louisa and her ., 
three children then levied on by afi..fa. of Wilson Brooks, ad- 
ministrator of George M. Smith, vs. Charles Foster and Nicholas 
Tompkins. This relinquishment: was drawn up at the request 
of both Tompkins and Philips, and signed by the latter, who 
remarked at the same time, that he knew Tompkins could not 
condemn the negroes, but if he could condemn them, he was 
welcome to do so, and that he would not claim any of the mo- 
ney, but would levy his executions on a negro by the name of 
Jordan, if he got the opportunity. Was there a sufficient legal 
consideration for this agreement between Tompkins and Philips? 
“ Any benefit accruing to him who makes the promise, or any 
loss, trouble, or disadvantage undergone by, or charge imposed 
upon him to whom itis made, is sufficient consideration, in the 
eye of the law, to sustain an assumpsit.” Smith on Contracts, 
87. The consideration upon which an assumpsit shall be found- 
ed, must be for the benefit of the defendant, or to the trouble. or 
prejudice of the plaintiff. 1 Comings Dig. 297, letter B—Con- 
sideration. 

[2:] Damage to the promissee, as well as benefit to the promis- 
sor, is a sufficient consideration to support a promise. Forster 
vs. Fuller, 6 Mass. Rep. 59. Townsby vs. Sumral, 2 Peters’ 
Rep. 170. The consideration upon which an assumpsit is 
founded must be either for the benefit of the defendant, or to the 
trouble or prejudice of the plaintiff. Powell vs. Brown, 3 John. 
Rep. 104. These principles were recognized by this Court in 
Austell vs. Rice,5 Geo. Rep. 476. The levying upon the prop- 
erty with his execution by Tompkins; the prosecuting the claim 
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for the negroes, which the record shews. was interposed by Phil+ 
pot, and the employment of counsel, necessarily subjected him 
10; trouble, loss, disddrantage, and charges, which, as we have 
seen, constitutes a good legal consideration for the promise made 
by Philips, that if Tompkins would condemm the negroes, | that 
he would: not claim the money arising from the sale. thereof. 
The original: parol’ promise, was consideration for the written 
relinguishment. ‘There is another legal principle which prohib- 
its-Philips trom claiming ‘this money, posed to the facts ap- 
. parent on the face of this record, ; 

[3.] By his admissions and representations to ‘Tompkins, he 
induced him. to levy upon, condemn and. bring this property to 
sale. . Admissions (says Professor Greenlea/,) which have been 
acted.on by others, are conclusive against'the party making them, 
in all cases, between him and the person whose conduct.he has 
thus influenced. In such eases, the party is estopped, on grounds 
ofpublic policy and good faith, from: repudiating his own, repre- 
sentations.. 1 Greenleaf?s Ev. sec. 207.’ Now’ here.was not 
only an admission, but an express declaration by Philips to Tomp- 
kins, that Louisa and her children were not subject to the pay- 
ment of Foster’s debts, and that if ‘Tompkins was willing to risk 
his: money, and condemn them, he would not claim the money 
arising from the sale thereof, by virtue of his prior lienon Fosters . 
property. 

Tompkins, acting upon this admission and declaration of 
Philips, did not only risk his money, but his time and trouble, for 
the condemnation of the property ; and when it was condemned 
and brought to sale, Philips, repudiating his admissions.and de- 
clarations, comes forward and claims the money—which fair 
dealing and good faith, in our judgment, forbid him from doing. 
Let the judgment of the Court below be reversed. 
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No. 15.—Cuar.es Foster, for the use of Nicnoras Tompkins, 
plaintiff in error, vs. PLeasant H. Wurtaker and ARCHIBALD 
Ff’ M. Woop, defendants in error. 


[1.] Pending an appeal in an action of trover, the defendant was required 
to give bond, under the Statute, for the forthcoming of the negroes sued for 
to answer the judgment. In consideration that W. and W. would 
become surety for him on this bond, he agreed with them, that 
they should have control of the negroes until the termination of the suit, 
and should have their hire until that time. Held, that according to ‘the 
terms of the agreement, W. and W. became the owners of the hire of the 
negroes. 

{2.] There being a verdict in the trover action for the plaintiff, for the ne- 
groes, and $3500 hire, and the negroes being delivered, and the security 
on the appeal having paid the hire, the defendant being insolvent; suit 
was brought by the defendant for the use of the security on the appeal, to 
recover of W. and W. the hire of the negroes. Held, that no ac- 
tion lay in the name of the defendant, but that the security on the appeal 
was subrogated to all the rights of the plaintiff, and could maintain a suit 
in his own name against them for the hire. 


Action on the case, in Heard Superior Court. Tried before 
Judge Hinz, April Term, 1852. 


Wilson W. Brooks, as administrator of George M. Smith, 
brought an action of trover, against Charles Foster, for the re- 
covery of seventeen negroes. 

Nicholas Tompkins became the security in said case, of 
Foster on the appeal, pending which, Tompkins, becoming 
alarmed, took steps to require Foster to give bond and security 
for the forthcoming of the negroes, to answer the final judgment 
of the Court, in the said action of trover. 

In order to induce Pleasant H. Whitaker and Archibald M. 
Wood, to become his securities, he entered into, and executed 
with them, the following agreement: 


“ GEORGIA, Hearp County. 
This agreement, entered into this the 23d day of December, 
1846, between Pleasant H. Whitaker and Archibald M. Wood, 
voL. xn 8 
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of said State and County, of the one part, and Charles Foster of the 
same place, of the other part, witnesseth that the said Whitaker and 
Wood on their part, agree to become securities on a bond for the 
said Foster, to the amount of $10,700.00; said bond conditioned 
for the forthcoming of certain negroes, seventeen in number, 
named in said bond, to answer a judgment, which may be ob- 
tained in an action of trover pending in the Superior Court of 
said County in favor of Wilson W. Brooks, administrator of 
George M. Smith, against said Foster; and the said Foster 
agrees. on his part, that for and in consideration of the said Whit- 
aker and Wood becoming his securities as aforesaid, that he will 
deliver into their immediate possession, the following named ne- 
groes, to wit: Anthony, Daniel, Ben, Dean, Abner, Watt, Wesley, 
&e., &c. The said Whitaker and Wood, to have and to hold the 
said negroes, and to have the full power, control ‘and profits of 
said negroes, until the termination of the action of trover afore- 
said ; and the said Foster further agrees on his part to deliver 
into the possession of the said Whitaker and Wood, a negro 
girl, Jane, mentioned also in said bond, in case B. D. Thomas- 
son does not give bond and security for the forthcoming of said 
negro, on the same conditions, for the consideration, aforesaid, 
and that on his failure to do so, that he will, at the expiration of 
two months from the date aforesaid, deliver into the possession 
of the said Wood and Whitaker, a negro man named Jordan, 
on the same conditions.” 


Under this agreement, Whitaker and Wood took possession 
of the negroes, and held them for several years, and received a 
large amount of money for their hire. 

Foster was cast in the action of trover, and judgment was 
rendered against Foster and Tompkins, as security, for the ne- 
groes, and $3500.00 for hire. Foster being insolvent, Tompkins 
was compelled to pay the hire. Whitaker and Wood delivered 
up the negroes, but refused to pay over the hire received by 
them. 

The agreement entered into between Foster and Whitaker 
and Wood, was assigned to Tompkins, and this action is 
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brought on that agreement, in the name ef Foster, for the use 
of Tompkins, against Waitaker and Wood, to recover the hire 
of the negroes. 

On the trial, the plaintiff offered in evidence the “ agree- 
ment,” between Foster and Whitaker and Wood. 

The defendants objected to its introduction, on the ground— 
“That by its terms, the hire of the negroes accruing pending 
said action of trover, vested absolutely in the defendants, and 
they were not liable, under any circumstances, to account for the 
same, or have it forthcoming to answer the judgment in said 
action of trover.” 

The Court sustained the objection, and ruled out the agree- 
ment, and this decision is assigned as error. 


B. H. Hirt, for plaintiff in error. 
Buti & Ferret., for defendant. 
By the Court.—Nispet, J. delivering the opinion. 


[1.] We cannot doubt but that the presiding Judge put the 
true construction upon the agreement between Whitaker and 
Wood and Foster. It is not possible to give it any other. Foster 
agrees with Whitaker and Wood, in consideration that they will 
become his securities on a bond for the forthcoming of the ne- 
groes, to respond to a recovery in the action of trover against 
him, that “they shall have and hold the said negroes, and shall 
have the full power, control and profits of the said negroes, un- 
til the termination of the action of trover.” To make them safe 
on their guarantee for the forthcoming of these negroes, the con- 
trol over them until the suit is determined, is given to the secu- 
rities ; and as an inducement to their becoming security, and as 
a compensation for keeping the negroes, it is also stipulated, 
that they shall have their profits, until the suit is terminated. They 
must have so understood the agreement. They intended to be 
paid, and Foster intended to pay them for standing security for 
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him. They occupy the position of purchasers of the use of 
the negroes for a limited time. 

[2.] The construction of this agreement, is the point upon 
which the case was determined below, and no other error is charg- 
ed upon the Court, but in its decision on this ground. We, 
thinking with the Court, affirm the judgment, but at the same 
time we feel it our duty to declare our opinion upon the right of 
the plaintiff to maintain this action. We are very clear that 
Foster cannot maintain it. He has no title whatever to the hire 
of these negroes, nor has he any interest in it, which can enable 
him to sue. If he cannot sue in his own name for his own use, 
he cannot sue for the use of Tompkins. Our opinion is, that 
the right of action is in Tompkins, and that although Whitaker 
and Wood, had the suit been determined in Foster’s favor, would 
have acquired a title to the hire good against Aim, yet in the actu- 
al condition of the case, got no title to it, good against Tompkins. 
The judgment in the trover action passed against Foster and 
against Tompkins, his security on the appeal, for the negroes and 
for their hire, to the amount of $3500. By this judgment, the 
title to the negroes is demonstrated to be in the plaintiff in the 
action, and also it demonstrates that Foster had no title; not on- 
ly that he had no title to them at the time of the rendition of the 
judgment, but that he never did have a title, good against the 
plaintiff. With the title to the negroes, the plaintiff also had the 
title to the hire; for with the corpus goes its rents, issues and 
profits. Equally, if Foster had no-title to the property, he had 
none toits hire. ‘These things being so, as affirmed by the judg- 
ment, Foster could make no sale of the hire good against the 
plaintiff. He could convey no title to Whitaker and Wood, sim- 
ply because he had none to convey. Further, the plaintiffs in 
the judgment recovered the hire specifically for the very time it 
was conveyed to them. By our Statute, where there is a recov- 
ery in trover, the property is vested in the detendant, first for the 
purposes of the plaintiff’s satisfaction, and in the defendant gen- 
erally, when he pays the damage. ((obb’s JV. Dig. 499.) Noth- 
ing can be claimed by Foster under this Statute, for he never paid 
the damages, the negroes being specifically delivered, in pursu- 
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ance of the judgment. This may suffice to show that the title to 
this hire was in the plaintiff in the action of trover. He could not 
collect it by virtue of his judgment out of Whitaker and Wood, 
but he had a legal right to it, and could have enforced it against 
them by suit. Now Tompkins being security on the appeal for 
Foster, and the judgment having passed against him as well as 
Foster, and he having paid the hire to the plaintiff in the action, 
and Foster being insolvent, he not only acquired, under our Stat- 
ute, the control of the judgment against his principlal, but be- 
came subrogated to all the rights of the plaintiff in the judg- 
ment. See Baily and others vs. Merrill,4 Geo. R. 123. Cobb’s 
NV. Dig. 498, 593. One of these rights, as we have seen, was 
the right to sue for and recover the hire of the negroes in the 
hands of Whitaker and Wood. The hire in their hands was mo- 
ney had and received for the use of Tompkins. Ex equo 
bono, they could not retain it; the more especially, as they 
bought with notice of the suit forthe negroes pending on the 
appeal, and of the fact that Tompkins was security on the ap- 
peal. 





No. 16.—Mapison Marsuatt, plaintiff in error, vs. MatTHEW 
H. Means and Epnraim Kenpricx, defendants in error. 


[1.] Courts always discourage the objection of multifariousness, where, in- 
stead of advancing, it would defeat the ends of justice. 

[2.] There is no general rule by which to determine whether a bill is multi- 
farious or not. It must be left to the discretion of the Court, under the 
circumstances of the case. 

[3.] A complainant is not permitted to demand several distinct matters, of 
distinct natures of several defendants, nor several matters, which are per- 
fectly unconnected of the same defendant. 

[4.] A bare right to file a bill or maintain a suit, is not assignable. 


[5.] Neither Law nor Equity will assist those who neglect to take care of 
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themselves, Upon the maxim of pigilantibus, de. the vast and important 
doctrine of the Limitation of Actions is founded. 


In Equity, in Houston Superior Court. Decision on demur- 
rer, by Judge Powers. April Term, 1852. 


The bill alleges that on the 6th day of January, 1849, Ken- 
drick purchased of Means, lot of land number 176, inthe 13th 
district of Houston County, for which he agreed to pay $1200. 
00, and received his bond for titles. At the same time, Means 
sold to Kendrick, a cotton gin, atthe price of $70.00, and as a 
part and parcel of the land trade, Means promised that he 
would have a piazza made and attached to one side of said 
house, with a Doctor’s shop at one end, and two shed rooms, 
with an entry between. ‘The lumber and nails neccessary to do 
which, were estimated at $50.00, which made the sum agreed by 
Kendrick to be paid to Means, amount to $1320.00; one half 
to fall due the first of January, 1850, the other half on the Ist 
of January, 1851. 

The bill further charges that it was agreed on the part 
of Means, that he would have cleared, and put into a state 
of cultivation, twelve acres of wood-land, all which im- 
provements were to be made in the year 1849, and posses- 
sion of the premises was to be delivered to Kendrick, on the 
Ist of January, 1850. On the 26th day of December, 1849, 
Marshall purchased the land and premises from Kendrick, agree- 
ing to pay the notes held by Means against Kendrick; which 
purchase he was induced to make, from the confidence reposed 
by him in the statements, assurances and _ representations of 
Kendrick. Kendrick transferred to Marshall, Mean’s bond for 
titles, on the day of the purchase. 

The bill alleges that Means had transferred the notes of 
Kendrick before their maturity, and that Marshall had paid them 
off, although they were given for $44.95 too much, and “ be- 
cause he could not induce Means tomake him titles to said Jand 
without paying the whole of said notes.” 

The bill further alleges, that Marshall, on the first day of 
January, 1850, demanded possession of the land from Means, 
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and offered to pay: the notes given for the purchase money, 
which Means refused, but remained upon the land until the Ist 
day of March, 1850, which occupation of the land by .Means, 
for two months, was worth $50.00. 

The bill further charges, that Means removed about forty 
loads of stable, yard, and lot manure, worth $100.00, and two 
thousand fence rails, worth $20.00. 

The bill charges that Means failed to make the improvements 
upon the land, by clearing the twelve acres, erecting the piazza, 
Doctor shep, &c., which he agreed and promised to do. 

In an-amendment filed to the original bill, Marshall alleges 
that he purchased the/land from Kendrick, at the special in- 
stance and request of Means. 

The prayer of the bill was in the alternative: 1st, That 
Means might be decreed to pay complainant for the value of the 
| improvements agreed by him to be made upon the land, togeth- 
er with the value of the lumber and nails, which was paid for, 
to be used in the improvement of the house; also the $50, for 
the occupation of the premises for the months of January and 
February, 1850, and the sum of $120.00, for the manure and 
rails carried away by him; or if, upon investigation, it shall be 





found that the representations made to complainant by Ken- 
drick are false, then the bill prays for a decree against Ken- 
drick. 

‘To this bill, a demurrer was filed with specifications, among 
which was that of “ multifariousness.” 

‘The Court sustained the demurrer, and this decision is as- 
signed as error. 


ee 


Warren and Franxs, for plaintiff in error. 





Kitten and Rogcenrs, for defendants in error. 


By the Court—Lumpxin, J. delivering the opinion. 


This was a bill filed by Madison Marshall, against Matthew 
H. Means and Ephraim Kendrick. It charges, that on the 6th 
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of January, 1849, Kendrick bought of Means, lot of land No. 
176, in the 13th district of Houston County; that Kendrick 
took from Means, his bond for titles; that the consideration of 
the bond was $1200, one-half due January the Ist, 1850, and 
the other half twelve months thereafter; that in connexion 
with, and as part of the land trade, Means sold Kendrick a cot- 
ton gin at $70, and agreed to have certain additions made to 
the dwelling-house; the lumber and nails with which to con- 
struct these improvements, being estimated at $50; that the 
consideration of the gin, lumber, and nails, was included in the 
land notes, and made in all, $1320, to be divided into two notes 
of $660 each. ‘That instead of the notes being given, each for 
that amount, one of them was for $678, and the other for $686. 
95; that as a part of the land trade, Means was to clear and to 
cultivate twelve acres of land, which at the time was under 
fence. That the improvements on the house and the clearing 
the land was to be done in 1849, and possession to be delivered 
the first of January, thereafter. That in executing the bond, 
all that part of the contract in relation to the improvement of 
the house, clearing of the land, the gin, lumber and _ nails, was 
by mistake or fraud, left out of the agreement. 

That on the 26th of December, 1849, Marshall, the complain- 
ant, bought of Kendrick, the land, and took an assignment of the 
bond for titles, and assured the payment of the notes given by 
Kendrick to Means. The original bill charges, that the com- 
plainant, “‘ confiding in the statements and assurances of Ken- 
drick, was induced to make said contract, and promises and 
agree to take up the note,” but in the amended bill, he states 
that but for the assurances of Means, that the facts set forth in 
the bill were true, he would not have made this bargain. The 
bill further states, what appears by inspection to be true, that 
the assignment of Kendrick of the bond, omitted to specify the 
terms of the contracts, both between himself and Kendrick, and 
between Kendrick and Means. 

That the complainant has paid off the notes, which he found 
transferred to a third person. The bill does not admit that he 
has received a deed, but it is to be inferred that he has. On 
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the Ist of March, 1850, he obtained possession of the premises ; 
that before he left the land, Means hauled off forty loads of 
lot and stable manure, and two thousand fence rails. 

The bill seeks to remodel the contracts between Means and 
Kendrick, and Kendrick and complainant; and prays that 
Means be decreed to pay the value of clearing the twelve acres 
of land, the additions to the house, the lumber and nails, the 
mistake of $44.95, in the amount for which the notes were giv- 
en; also, fifty dollars rent, for holding over the land for two 
months, together with the value of the manure and rails hauled 
off by Means, while he held possession in 1850. “ Or if on the 
coming in of the answer and the submission of the proofs, on 
investigation, it should appear that all the charges in said bill 
are false, that then the said Kendrick, for his faurd, be required 
and compelled to make due and adequate compensation for his 
default in the premises.” 

To this bill a demurrer was filed, on two grounds: 

1. Because it was multifarious. 

2. For want of equity. 

[1.] Is this bill multifarious? We think so, most clearly, un- 
less indeed, parties are permitted to include in the same proceed- 
ing, any and all matters of controversy, which exist between 
them. Iam aware that the Courts always discourage the ob- 
jection of multifariousness, where instead of advancing, it would 
defeat the ends of justice. 

[2.] And that there is no general rule by which to determine 
whether a bill is multifarious or not; but it must be left to the 
discretion of the Court, under the circumstances of the case. 

[3.] Still, we understand the doctrine to be, to this extent, 
well settled. “That a complainant is not permitted to demand 
several distinct’matters of distinct natures of several defendants, 
nor several matters perfectly unconnected, against one defend- 
ant. 

Now, conceding that all the other matters of complaint grew 
out of the original contract, and are germain to it, what has the 
rent which is claimed for the occupation of the premises by Means, 
for two months after the time when he should have delivered 
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them up, to do with the first agreement? or the manure and fence 
rails, which are alleged to have been hauled off? And what 
has Kendrick to do with these grievances committed by Means ? 
So far from Means and Kendrick being chargeable as confede- 
rates, their interests are directly antagonistic to each other, and 
the prayer is in the alternative, that if the testimony shall, on 
the trial, not be sufficient to convict the one, that a recovery may 
be had against the other. 

As to the holding over by Means for two months, and the 
removal of the manure and the rails, Marshall has an ample 
remedy at Law, provided he has a title to the land. He no 
where avers that he has not; and it was necessary to make this 
allegation, before he could ask the aid of a Court of Equity. 
But it is clearly inferable from the bill, that he has a deed. 
He took possession of the premises in March, 1850. He states 
in one plage, that he could not induce Means to make hima 
eonveyance, without paying up the whole amount of the notes, 
which he avers he has done. While setting forth the specific 
injuries received at the hands of Means, for failing to perform 
his various undertakings, and the amount of damages accruing 
to the complainant from each, he does not complain of his failure 
to execute titles, as ane of them; nor does he pray for titles to 
be decreed. The conclusion is inevitable, that he has them. 
And if so, then the Common Law remedy is complete, for the 
injuries complained of, other than those arising out of the orig- 
inal agreement. 

[4.] But without dwelling longer upon the question of multi- 
fariousness, is there any equity in this bill? We think mot. 
The alleged breaches had all accrued prior to ‘the time ‘When 
the purchase was made by Marshall of Kendrick. ‘The contract 
between Means and Kendrick, was made the 6th day of Janu- 
ary, 1849. . All that'‘was promised to be done, was'to be per 
formed during that year, and possession delivered the first day 
of January following. ‘Marshall bought of Kenarick, the 26th 
of December, 1849, while Means was Still in possession. of the 
premises, and before the notes*given for the purchase money 
were paid, or any part of them. The assignment, under these. cir- 
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cumstances, could not be made. It is contrary to public policy, 
and savors of the character of maintainance. 2 Story’s Eq. 
Jur. §1040. 

It is a bare right to file a bill in Equity. Before such an in- 
terest cun be assigned, so as to give the assignee a locus standi 
in judicio, in Chancery, the party assigning such right, must have 
some substantial’ possession, amd some capability of personal 
enjoyment, and“not a mere naked ight to maintain a suit. 
Ibid. 

In Prosser vs. Edmunds, (1 Younge and Coll, 481, 496, 499,) 
Lord .Abdinger said: ‘The assignee purchases nothing but a 
hostile right, to bring parties into a Court of Equity, as defend- 
ants to a bill filed for the purpose of.obtaining the fruits of his 
purchase. What isthis but the purchase of a mere right to recover? 
It is a rule, not of our law alone, but that of all countries, 
that the mere right of purchase shall not give a man a right 
to legal remedies. ‘The contrary doctrine is no where 
tolerated, and is against good policy. All our cases of 
maintainance and champerty, are founded on the _prin- 
ciple, that no encouragement should be given to _litiga- 
tion, by the introduction of parties to enforce those rights, which 
others are not disposed toenforce. ‘There are many cases where 
the acts charged, may not amount precisely to maintainance or 
champerty ; yet of which, upon general principles, and by anal- 
ogy to such acts, a Court of Equity will discourage the prac- 
tice.” 

Lord .dbinger continues: “‘ Mr. Gridlestone was so obliging 
as to. furnish me with a case, that of Wood vs. Downs, (18 Ves. 
120,) in which it appears to me, that the principle laid down by 
Lord Eldon, goes the full length of supporting the judgment 
of allowing this demurrer. That was a bill filed to set aside cer- 
tain conveyances, which it was alleged were» obtained by the 
defendant in consequence of his situation of solicitor to the plain- 
tiff; the estate coniprised in the conveyance, not being in their 
possession at the time, but subject to litigation. Lord Eldon, in 
decreeing relief, adopted not only the ground, that the party was 
the solicitor of the plaintiffs, but that the transaction was contrary 
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to good policy. Hesaid, “ the objection therefore, is not mere- 
ly that which flows ott of the relation of attorney and client, 
but upon the fact that this was the purchase of a title in litiga- 
tion, with reference to the law of maintenance and champerty ; 
and he accordingly decreed the conveyance to be set aside, on 
the ground of litigated title. Here the proceedingis the converse 
of that in Wood vs. Downs. It is not to set aside the convey- 
ance in question, but to establish it. The prineiple is the same 
in both cases.” 

[5.] But there is another principle upon which relief should 
be refused the complainant. Neither Equity nor Law will assist 
those who neglect to take care of themselves. Vigilantibus no 
dormientibus jura subveniunt, is one of the earliermaxims which 
we learn, both at the bar and from the books. The whole 
doctrine of Limitations is built upon it. Why did not 
Mr. Marshall see whether or not the things which were to have 





been done during the year 1849, were done the last of that year, 
when he purchased? He does not allege any misrepresentation, 
either by Means or Kendrick, as to the execution of the con- 
tract, or that his confidence was abused in this matter. Why 
did he not on the 26th of December, 1849, examine and see 
whether the additions to the house had_ been constructed in a 
workmanlike manner, and whether the twelve acres of land had 
been cleared and rendered fit for cultivation? These were mat- 
ters open to the eyes of the commonest observer. And if they 
were not already done when he made the purchase, they never 
could be, for the time had arrived when, according to the agree- 
ment, possession was to be delivered of the premises. He is 
guilty of the grossest negligence on his part, and assigns no ex- 
cuse whatever for it. It is not pretended that any artifice was 
resorted to, either to divert his attention or prevent him from 
making the necessary inquiry or examination. 

Again, when he went to pay the notes, and discovered that 
they were drawn for $44.95 too much, why did he not at once 
repudiate the contract ? 

Even an express warranty is no protection against visible de- 
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fects in personal property. A party having eyes must sce or 
take the consequences. 

In no view, therefore, which we can take of the case, can 
this bill be sustained. 


No. 17.—Srepuen Harvey, and others, plaintiffs in error, vs. 
James ANDERSON, executor, &c. defendant in error. 


[1.] To render a witness incompetent, on the ground of interest, it must be 
shown that he will either gain or lose by the direct legal operation and 
effect of the judgment, or that the record will be legal evidence for or 
against him in some other action. The interest to exclude a witness must 
be a present, certain, and vested interest, and not an interest uncertain, 
remote or contingent. 

[2.] Whenever the capacity of a testator is in any degree doubtful at the 
time of the execution of his will, there must be proof of instructions given, 
or of reading it over, the more especially when the will is drawn by one 
who takes a beneficial interest under it. 


Caveat to will, in Upson Superior Court. Motion for a new 
trial, decided by Judge Srarxe. October adjourned Term, 
1851. 


The facts in this case are as follows: 

Mrs. Macharine Bunkley made a will, dated on the 28th day 
of January, 1850, in which she appointed James Anderson her 
executor, and in which she left to him a legacy consisting of 
several negroes, and $500.00 in money. 

Mrs. Bunkley died, and Anderson, the executor, propounded 
the will for probate in the Court of Ordinary of Upson County, 
when a caveat was entered by Stephen Harvey, and others, as 
a portion of the heirs at law of Mrs. Bunkley. 

An appeal was taken by consent, to the Superior Court of said 
County. 
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The cause came on to be tried on the appeal, at October ad 
journed Term, 1852. Much testimony was introduced on either 
side, both to sustain and impeach the capacity of Mrs. Bunkley 
to make a will. The decision of this Court, however, renders 
it necessary that the following only should be set out. 

John M. Barksdale, sworn on the part of caveators, on his 
voire dire: “ He was a legatee under the willineontroversy, for 
four or five thousand dollars ; that he would a8 soon this will 
was set aside as not; that he had seen another will in the pos- 
session of Dr. Anderson, dated in 1848, without the date of 
month or day; that if this will was set aside, he believed an 
attempt would be made to set up the other; that his legacy in 
the old will is larger than in,the one in contest; that he was not 
an heir at law of the testatrix.” ‘ The genuineness of the old 
will was admitted.” 

The Court overruled the objection to the competency of the 
witness, who proceeded to testify, “that he had a conversation 
with Anderson, at his own house, in May, 1850; he asked if 
witness had received a letter from him, and on witness answer- 
ing him in the affirmative, he said he had written a letter to my 
(witness’) father some time before, informing him of the death 
of his sister, and of the disposition she had made of her proper- 
ty, which was nota correct letter; that after informing himself 
better on the subject, he had thought proper to send me a letter, 
which was about correct. On the next day, witness went over 
to Mrs. Towns’, and speaking to her on the subject of the will, 
she said there was no monied legacy of $5000.00 left to his 
father’s three children, and that she had a copy of the will; 
the next day witness saw Anderson, and told him what Mrs. 
Towns had said about the $5000.00 legacy ; Anderson said it 
was a mistake—he wrote the will and knew better what it con- 
tained than Mrs. Towns. ‘The next day witness had a conver- 
sation with Anderson, m Thomaston; after examining the will, 
and finding no such legacy, he called on Anderson for an ex- 
planation ; that he asked him why he had written such letters 
to Warren County; Anderson said it was inadvertence in his 
writing the will—he knew it was the intention of the testatrix to 
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have given such a legacy, and he had_ notes in his possession 
to that effect; he said while ‘he was writing the will, the wit- 
nesses came in before he got through; that.they kept hurrying 
him to know if he had got through—and when he got through, 
he invited the witnesses into an adjoining room; and he did not 
know that testatrix understood him sufficiently well. to detect 


any error in the will, from the fact that she was very deaf and* 


feeble in health; he said he was so much mortified about the 
mistake he had made, that he had almost obtained his consent 
to relinquish his legacy to make up my loss; that he was going 
to dine with O. C. Gibson that day, and would consult him, and 
when he returned, he would give (witness) an answer; and in 
the evening of that day, he would relinquish his interest in the 
negroes bequeathed to him in the will, to prevent a caveat from 
coming against the will, but did not do it. Witness told him 
he would like to have an instrument of writing to that effect ; 
Anderson replied, he did not have time to attend to it then, but 
would do it at some other time ; the next day (witness) saw him 
(Anderson) at his own house, when he said he had declined the 
idea of relinquishing—that his wife would not give her consent 
to his doing so.” 

There was a conflict of evidence, as_to the testamentary ca- 
pacity of the testatrix, and as to her knowledge of the contents 
of the will. 

The Jury found a verdict against the will. Counsel for the 
“‘propounder” moved for a new trial, which was granted + the 
Court, upon the following grounds: 

“1st. Because the Court erred in admitting John M. Barks- 
dale, to be sworn and examined as a witness in the cause. 

‘2d. Because the Court erred in allowing the admissions of 
James Anderson to be given in evidence.” 

Which decision is-assigned as error. 


Woraitt & Smith, for the plaintiffs in error. 


1. John M. Barksdale, (on account of whose testimony a new 
trial was ordered) had no direct, certain, or vested interest in the 
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result of the suit, because, he swears against an interest of several 
thousand dollars; and if the will is set aside, the effect of the 
judgment would be to destroy that interest and declare an intes- 
tacy ; this is apparent on the bill of exceptions, (dams vs. 
Barrett, 3 Ga. Rep. 277. Matthews vs. Poythress, 4 Ga. Rep. 
296,) and if he was shown to be incompetent, the objection was 
not taken atthe proper time. Greenleaf, §421. 

2. He had no interest in the record which disqualifies him. 
The judgment in this case might be used in evidence in a suit 
to set up the old will; but for what purpose? It would only 
prove the fact that such a judgment had been rendered, and 
nothing more. Greenleaf on Evidence, §538. And when the 
judgment is offered and received in evidence, it fixes no inter- 
est or benefit in the witness; he can only take the interest by 
proving the old will; and this he must do, independent of this 
judgment, and it may be impossible to do this; and even if this 
should be done, the witness might be excluded by an interme- 
diate will. It therefore appears that his interest is as remote as 
a paid legatee of a specific sum or chattel, and the creditor of 
an estate not in course of liquidation, &c. who are competent. 1 
Greenleaf, §408, 409. Jackson vs. Sanderson, 4 Johns. Rep. 144. 

3. The admissions of the executor were properly received. 
1 Greenleaf Ev. $172,174. Atkins vs. Sawyer, 1 Pickering, 192. 
Davis vs. Calvert, 5 Gill. & Johnson, 269. Billinghurt vs. Vick- 
ers, 1 Phillim, 71. : 

4. Admitting the testimony of John M. Barksdale to have 
been improperly admitted, still it was no cause for a new trial. 
Because if his testimony and the sayings of the executor were 
stricken out, the Jury would have been obliged, under the re- 
maining testimony, to find the same verdict. Stephens et al. vs. 
The Governor, 1 Kelly, 580. Davis vs. Lowman, 9 Ga. Rep. 
504. Murphy vs. Justices, §c. decided at Milledgeville, May 
Term, 1852. 

5. When the person who prepares a will, or conducts the 
execution of it, is himself benefited by its dispesitions, evidence 
of the signing alone will not be sufficient; but the proof must 
go to a knowledge of the contents of the will. 1 Williams on 
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Egors; ‘Bed. Billinghurst VS. Vickers; 1 "Phillim, 67 to 72. 
1 Bailey’s Rep. 92. Sankey vs. Lilly, 1 Carter's, 351. Beall 
vs. Mann, 5 Ga. Rep. 456. 

6. ‘The following cases show, that under like circumstances, 
probate has been refused when there was no fraud ; ‘and although 
there may be some circumstances in support of the will, yet the 
proof must be strict, especially when the party preparing the 
will is in the confidence of the testator. Paske vs. Ollet,. 2 
Phillim, 324. Billinghurst vs. Vickers, 1 Philm, 70, 71. 
Sankey vs. Lilly, 1 Carier’s, 350. ; 


J. J. FLoyp and O. C. Gisson, for defetidants in error. 


st. This Court will not interfere with the discretion of the 
Court below, in such a cause as this. 9 Geo. Rep.19. 3 Geo. 
Rep. 311. 7 do. 269. 3 Kelly, 322,°3. 1 Kelly, 618. 

2d. ffimproper evidence. be admitted, thongh only cumuta- 
tive, it is good ground for new trial. 3 Cow. 621. 16 Johns. 
89. 4 Cranch, 70. 8 Geo. kep.-207, (5.) 

3d. And the admissions of Anderson were improper. 1 
Greenleaf, §174. 4 Cow. 483 6 92. 2 Doug. 652. 11 East, 
578 to 89. .4 Cowp. 492. 

Interest must.be a joint and not a community of interest, to 
make admissions evidence. 1 Gr. 176. 3 Cow. 622. 3 
Johns. Rep. 536. 6 1b. 267,°9. 10 Ih. 66. » 

Judgment even against administrator, no evidence against 
heir. 1 vol. VW. C. Rep. 96. 

4th. The witness, Jno. Barksdale, was interested in the event 
of this suit. 


By the Court-—Warner, J. delivering the opinion. 


[1:] The plaintiffs in error insist that the Court below erred in 
granting a new trial in this case. First, on the ground that the 
testimony of John M. Barksdale, was improperly admitted. Se- 
cond, on the ground that the admissions of Anderson, who was 
the propounder of the will, the executor thereof, and legatee 
vo.. xm 10 
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under it, were improperly admitted in evidence to the Jury at the 
trial; and third, that conceding there was error in the admission 
of the evidence specified in the first and second grounds taken 
for a new trial, still the verdict was right under the law, for the 
reason, that the will was. not sufficiently proved, the testatrix 
being of douwbi/ul capacity at the time the will was executed, 
which was written by Anderson, who takes a’ beneficial interest 
under it, and who was her confidential friend} agent, and family 
physician. Does the record show that-John M.. Barksdale, 
whose testimony was received at the trial, on the part of the 
caveators, was so directly interested in the event of the suit, as 
to render his testimony inadmissible? In our judgment, he was 
not ‘such an interested witness, in the event of that suit, as 
would exclude him ; and therefore, the Court erred in granting’ a 
new trial on that ground. The witness was a legatee under the 
will of the testatrix, which his testimony was offered to set aside ; 
but the argument is, that he was also. a legatee under a prior 
will of the testatrix toa much larger amount, and that the direct 
effect of his evidence would be, to set up the old will, and con- 
firm his legacy under that. On the trial, a paper was exhibited, 
purporting to be a prior will of the tectatrix, dated in. 1848, 
but without any month or day specified, her signature to. which 
was admitted to be genuine. ‘The judgment in this case, would 
not be evidence for the witness, or others claiming under the 
old will, in an attempt to set up and establish that old will. 
Each instrument is wholly independent of the other in that re- 
spect, and must stand or fall, by independent evidence. ‘The re- 
cord in this case will be evidence that a judgment was render- 
ed against the validity of the paper now propounded as the will 


-of the testatrix ; but that record will afford no evidence what- 


ever as to the validity of the old will, nor can the same be re- 
ceived in evidence to establish that fact, in favor of the witness. 

It is to be recollected, that the interest of the witness in any 
legacy, to which he might be entitled under the instrument pur- 
porting to be the old'will, does not become certain and fixed, 
until that instrument shall be established and admitted to pro- 
bate, as the last will and testament of the testatrix; non constat, 
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that teva 3 is int an ‘titnmeliile wilh or that the testatiing from 
want of capacity, or other cause, died intestate.. The interest of 
the Witness is not therefore direct, and immediate in the event of 
this suit ; neither will he gain any thing, by the direct legal ope- 
ration of the judgment vacating the will in question, under 
which he takes a legacy; but on the contrary sustains a direct 
loss, to the extent of his legacy, under it. The testimony, of 
this witness was admissible, according to the rule established by 
this Court, in Adams's. Barrett, 3 Kelly, 277, and in Matthews 
vs. Poythress, 4 Geo. R.297. The objection went to his credit, 
and not to his competency. 

‘Were the admissions of Anderson, who was the propounder of 
the paper offered for probate, the nominated executor therein, 
and legatee under the same, competent evidence for the consid- 
eration of the Jury at the trial?» The general rule is, that the 
declarations of a party to the record, or of one identified in inter- 
est with him, are, as against such party, admissible in evidence ; 
and this general rule admitting the declarations of a party to the 
record in evidence, applies to all cases where the party has any 
interest in the suit, whether others are joint parties on the same 
side with him, or not, and howsoever that interest may appear, 
and whatever may be its relalive amount. 1 Greenleaf?s Ev. 
sections 171, 172. Spargo vs. Brown, 17 Eng. Com. Law Rep. 
526. ‘The argument against the admission of this testimony is, 
that it will have the effect to enable a party to the record, who 
has a small legacy under a will, by fraud and corruption to make 
admissions which may destroy other legacies under it, ten times 
greater than his own. However true this abstract proposi- 
tion might be, when applied to such a case as is sup- 
posed, it is a sufficient answer to say, that no such a state of 
facts is presented by this record. The facts of this case are 
such as required a practical application of the general rule of 
evidence. ‘The party to the record in this case was not a mere 
noked trustee, without any interest in the subject-matter of the 
litigation ; but on the contrary, was deeply interested in it. In fact, 
the main ground of attack made on the instrument offered for 
probate, is on account of the manner which -it was procured by 
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him from the t testatrix. He was interested to sustain the /fai- 
ness of the transaction in procuring the instrument, not only on 
account of the legacy which he would receive under it, as well 
as the commissions to which he would be entitled as the nomina- 
ted executor of this large estate, but on account of what should 
be:considered a much higher motive, Ais character as a man in 
the community in which he lived. 

Although the other legatees, under the paper offered for pro- 
bate, might have a larger interest under it than the propounder 
of it, who is a party to the record, seeking to establish it, not 
only for his own benefit, but for theirs also—still they are. den- 
tified in interest with him, and, the general rule of evidence is 
applicable, both-to him and them. 

In Davis vs. Calvert et al. (5 Gill. and Johns. Rep. 269,) it was 
held that declarations adverse to the will, made by the executor, who 
was a party to the record, and a contingent devisee representing 
every interest under the will, were competent evidence to go to 
the Jury on the trial of a caveat to the will. This case appears to 
have been well considered by the Court, and is directly upon the 
point. ‘The Court below, on the trial of this cause, took the 
trne and legal view of these questions, when it admitted the 
evidence; but erred in reversing its own judgment, and grant- 
ing the new trial, on the ground of its improper admission. 

[2.] In relation to the third position taken against the grant- 
ing of a new trial in this case, by the counsel for the plaintiff in 
error, and which was so elaborately and satisfactorily argued by 
them; we have to say, that had we found it necessary to have 
affirmed the judgment of the Court below, on the two first 
grounds taken; yet, we should not have been disposed to have 
disturbed the verdict of the Jury even then, on the facts presented 
by this record. The rule of law undoubtedly is, that whenever 
the capacity of the testator, or testatrix, at the time of the exe- 
cution of the will, is in any degree dowbtful, there must be proof 
of instructions given, or of reading it over; the more especially, 
when the will is drawn by one who takes a beneficial interest 
under it. 


In Bulinghurst vs. Vickers, (1 English Eoglesiastical Rep. '70,) 
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Sir John Nicholl held, that it was an established principle, 
that where capacity is doubtful at the time of execution, there 
must be proof of instructions, or of reading over. Tompkins vs. 
Tompkins, 1 Bailey’s Rep. 92. Sankey vs. Lilly, 6 Ecclesiastical 
Rep. 350. In Beall vs. Mann, (5 Geo. Rep. 456,) this Court 
held that the presumption is strong against a party preparing a 
will, who takes a benefit under it, and although it will not be 
declared void on that account, strong evidence of intention in 
such a case will berequired. The capacity of the testator in that 
case, was not shown to have been doubtful, by the evidence at 
the trial. In this case, there is much conflict of evidence as to 
the capacity of the testatrix, and we should have had great diffi- 
culty in coming to the conclusion that there is sufficient evi- 
dence in the record to establish the paper propoundedvas her 
last will and testament. Let the judgment of the Court below, 
granting a new trial, be reversed. 





No. 18.—Bensamin S. Jorpan et al. plaintiffs in error, vs, Mary 
J. Jorpan, administratrix, defendant. 


[1.] Equity causes are not within the provision of the State Constitution, 
which requires all civil eases to be tried in the County wherein the defend- 
ant resides; yet, according to the spirit of our Constitution and laws, 
and to the usages of our Courts of Chancery, they must be brought in a 
County where, by reason of the residence of one of the defendants, or on 
account of the relation of the parties, or on account of some other equity 
in the cause itself, the Court has jurisdiction. 

[2.] As to set-off, the general rule is, that Equity follows the Law; but if there 
is an intervening equity connecting the demand of the plaintiff at law, 
with the subject-matter of the set-off, beyond the Statute, then Courts of 
Chancery will act upon it and grant relief by allowing the set-off. 

[3.] The existence of cross demands alone, is not sufficient to justify a set-off 
in Equity. 

[4.] Under our Statute, accounts cannot be set-off against the plaintiff’s de- 

mand, unless they grow out of connected dealings between the parties. 


_ 


DECATUR, AUGUST TERM, 1852. 77 - 


ote. 
; 







Sg 








78 SUPREME COURT OF GEORGIA. 


Jordan et al: vs. Jordan: 





[5.] Unliquidated claims or damages, are not the subject of set-off at Law, 
nor in Equity, unless connected with the plaintiff's demand, by some in- 
tervening equity. 

[6.] A bill is filed to enjoin an action at Law, pending in the County of Troup, 
against the complainant, as administratrix, in favor of one of the defend- 
ants, against the plaintiff at Law, and another, both residing in the Coun- 
ty of Baldwin; alleging a conspiracy and fraud against the complainant’s 
intestate, by redson of which, the defendants acquired a large amount of 
property and money, belonging tober intestate; alleging an agreement 
between the defendants, that the claims of each against his estate should 
be used for the benefit of both, in prosecution Of the fraud, and that the 
action at Law, was brought in pursuance of this agreement; praying a dis- 
covery, that the notes of the defendants against the estate andjother secu- 
rities, be decreed satisfied and cancelled, and that they account to the com- 
plainant for the property so received, or its value, with rents, issues and 
profits. Held, that this is a bill to set-off the account to be taken against 
the demand sued on at Law, and not allowable in Equity, and that the 
Court in Troup County, has no jurisdiction in the case,over the defendants, 
resident in the County of Baldwin. 


In Equity, in Troup Superior Court. _ Decided by Judge Hit., 
May Term, 1852. 


Benjamin S. Jordan had sued Mary J. Jordan, administratrix 
of Warren Jordan, in an action of debt on a note, in the Coun- 
ty of Troup. This bill was filed to enjoin said action, and also 
to compel Benjamin S. Jordan and Farish Carter, to account, as 
to sundry transactions, in which it was alleged, that they, as 
confederates, had injured Warren Jordan, when living, and his 
estate since his death. Both the defendants to the bill, resided 
in the County of Baldwin, and they both, by demurrer and plea, 
denied the jurisdiction of the Court. 

The demurrer and plea were overruled by the Court,‘and the 
defendants excepted. 

The further facts necessary to the elucidation of the point, will 
be found in the opinion of the Court. 


McDonatp, for plaintiff in error. 


B. H. Hirt, for defendant. 
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By the Court.—Nisset, J. delivering the opinion. 


A suit was instituted in favor of Benjamin S. Jordan, in 
the County of Troup, upon a note for $4360, made, by Warren 
Jordan in his life, against Mrs. Jordan, his administratrix. ‘This 
suit was enjoined by this bill. The defendants demurred to the 
bill, on the’ ground that’ they both reside in the Counfy of Bald- 
win, as appeared from the complainant’s admissions, and:there- 
fore by the Constitution of Georgia, the Superior Court have 
no jurisdiction overthem in the County of Troup. ‘They, at the 
same time, plead to the jurisdiction on the same ground. The plea 
was supported by the answer of both the defendants, in which 
they explicitly deny the facts charged, which constitute the 
equity of complainant’s bill; that is to say,.so far as that equity 
is made the ground of the jurisdiction in the County of Troup. 
The presiding Judge overruled both the demurrer and the plea, 
and that decision is assigned for error. Our judgment is, that 
the Court had no jurisdiction in the County of Troup, and that 
both the demurrer and plea ought to have been sustained. ; 

[1.] The Constitution of Georgia requires that all civil cases 
shall be brought in the County of the defendant’s residence, and 
we have determined that this provision does not apply to Equity 
cases.” At the same time we have held, that a citizen cannot be 
called to answer out of the County of his residence, wherever 
his antagonist may choose to proceed against him, in a Court of 
Chancery. In Rice vs. Tarver el al: we say, “ But because Equi- 
ty causes are not within'the limitations of the Constitution, it 
does not follow that a complainant in Equity has a rambling 
commission to bring his suit in any County in the State where he 
may choose to locate it. Nor does it follow that where the suit 
is properly located, the complainant may draw defendants out of ~ 
their Counties unnecessarily and universally, to answer in the 
County where the suitis brought. We hold that the inception of 
the suit in Equity, must be according to the spirit of our Constitu- 
tion and laws, and according to the usage of our Courts of Chan- 
cery,from the b- “nning, in some one County where the Court has 


jurisdiction. By reason of the residence of a defendan‘, or on 
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some other account, the Court must have jurisdiction where ‘the 
litigation is pending.” 4 Geo. R. 582-3, As the defendants, 
Benjamin Jordan and Farish Carter, both reside out of the 
County of ‘Troup, according to the general rule, they cannot be 
sued there, even in Equity. We are therefore to inquire wheth- 
er there is any thing in the case made in this bill, which: will 
except them from the operation of this general rule. Upon equi- 
table principles, and according to the usage of our Courts of 
Chancery, is it possible to sustain this bill? To determine this 
ques‘ion, we are driven to the necessity of an analysis of it. We 
find it necessary first to determine its character, and to ascertain 
what is the relief sought, and what the grounds of that relief. 
If, According tothe case made, and the law applicable to the case, 
the complainant, Mrs. Jordan, is entitled to. an injunction against 

he action at Law pending against her, in faver of Benjamin S. 
Jordan, in the County of ‘Froup, then I suppose that it may be con- 
ceded that the Court has jurisdiction there, and_ not, otherwise. 
‘The mere pendency of a suit at Law in favor of one of these de- 
‘fendants against the complainant, in Troup County, does not 
give the jurisdiction. There must be such a connection between . 
the note sued on at Law and the ground of complaint laid in the 
bill, or such relation between the parties, as will create an equi- 
ty requiring the injunction, or~ else -Equity will not interfere. 
And if there is no necessity for the injunction, the jurisdiction 
cannot be exercised. 

The suit at Law was. brought in 1851, and the bill was return- 
ed to November Term, 1851, of ‘Troup Superior Court. It al- 
leges that the defendants reside in the County of Baldwin; that 
on the 13th October, 1839, the complainant’s intestate, Warren 
Jordan, executed to the Geo. R. R. & Banking Co.-a mortgage 
upon a large number of negroes and a large quantity of land, 
to secure a note made by him to that Co. After reducing the 
note, he renewed it for a balance, giving his two notes, one for 
$15,000, and the other for $600. In 1842, Farish Carter, one of 
the defendants, procured an assignment to himself of this mort- 
gage. In March, 1842, Carter obtained a judgment against 
one John Whelchel and Warren Jordan, his security, for $5000, 
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and_also obtained control*of a small judgment in favor of S.J. 
Johnston, against Warren Jordan, as security for Reuben Thorn- 
ton. At this time, the bill*farther charges, that Benjamin S. Jor- 
dan, the other defendant, held a note against Warren Jordan, for 
$4360. And at this time, he, Warren Jordan, was much wea- 
kened in mind, and his-health greatly impaired, so. much so 
that.he was-unable to attend to business with safety and cor- 
rectness, and was “ much exposed and taken with the confidence 
he had all along reposed in Benjamir. S. Jordan and Farish Carter, 
and was a fit subject for fraud and imposition ; and which being 
well known to Benjamin S. Jordan and Farish Carter, they com- 
bined and confederated"together to injure and. defraud him, and 
conceived and concocted a plan by which they might absorb 
and secure all of his property, and more especially that part of 
it embraced in the mortgage to the Geo. R. R. & Banking Co.” 
All the acts and doings of said Benjamin S. and Farish, in con- 
summating this frand, are charged to have been done in the 
name of one of them-singly; yet, in every act, sale, suit, levy, 
purchase, or other thing, whether in the name of the one or the 
other, or both, they were jointly interested. It charges a joint 
interest in the assignment of the mortgage, in the planning of the 
frauds, and in the spoils; it charges that they united their debts, 
and used them jointly or severally, as might best suit their fraud- 
ulent purposes; and it exhibits an agreement entered into, in Sep- 
tember, 1842, between ‘themselves and Reuben Thornton; for 
himself and as agent for Warren Jordan, in which they stipulate 
to bring the property of Warren Jordan, to sale, and if it does 
not seil for fair prices, to buy it in, and re-sell it for the benefit of 
Warren Jordan’s family, and to secure the balance to them, after 
satisfying all their just claims against him; and.that they bought 
in the property at under-value, and have failed to re-sell it and 
to secure any thing to Mrs. Jordan and her. children, according 
to their agreement; and that they have received by such purcha- 
ses enough to pay all their just claims, and still leave a balance 
of some séventy-five thousand dollars, . This agreement is charged 
to have been a pretext, and part and parcel of the grand scheme 
to absord and secure his estate. It avers that they used the 
vou. xm Ii 











82 7 SUPREME COURT OF GEORGIA. 





Jordan et al. vs. Jordan. 





mortgage, their notes and securities, in prosecution of this scheme, 
whenever they were respectively most available ; and in relation 
to the note of $4360, sued on, it uses the following language : 
“The note held by Benjamin S. Jordan, as aforesaid, although 
until recently not often on the stage, yet belonged to the dra- 
matis persone, and shared in the profits of évery performance.” It 
then proceeds to enumerate fraudulent acts of the defendants. It 
charges that Carter fraudulently compromised with Whelchel, and 
released a large portion of his property subject to the judgment 
against him, and proceeded to sell the property of Warren Jor- 
dan, in Hall County, under it ; that thig:sale was fraudulent, be- 
cause Carter used every means to pr competition, giving 
notice of his mortgage, making false representations, and hol- 
low promises, &c. &c., and that property worth large sums of 
money was bought in by him at merely nominal prices; that 
the mortgage was not foreclosed in Hall County, when these sales 
took place, and when Jordan, owned property named in it suf- 
ficient to satisfy it; that it was foreclosed in Florida, and a 
part of the negroes sold at Marshal’s sale, under the mortgage 
execution, which negroes Carter and Benjamin S. Jordan 
bought at greatly less than their value, and did not credit the 
mortgage with the amount of these sales; that they also fore- 
closed the mortgage on the lands lying in Baker County, and 
brought them to sale, buying them im at prices greatly below 
their value, after using the most fraudulent means te prevent 
creditors and others from bidding, and that none of these sales 
were credited on the mortgage. ‘The bill charges that Benjamin 
S. Jordan, in prosecution of the fraud, has instituted suit on his 
note, for $4360, in the County of Troup, against the complainant 
as administratrix of Warren Jordan’s estate; that Warren 
Jordan died intestate, in December, 1843; that she has taken 
-out letters of administration on his estate; that she has not re- 
ceived,in her character as administratrix, from her husband’s es- 
tate, more than property enough ‘to pay funeral expenses, and to 
support the family for one year, which has been applied to those 
purposes, and that she does not know what the estate will be 
worth until the defendants are made to aceount.. The prayer of 
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the bill is, that the mortgage and the notes thereby secured, may 
be declared fully paid off, and may be delivered up to bé can- 
celled; that the purchases of land and negroes at the Mar- 
shal’s sale in Florida, and at the Sheriff’s sale in Baker Coun- 
ty, may be declared fraudulent and void, and all the proceedings 
connected therewith set aside and annulled, and the bills of sale 
and deeds be delivered up to be cancelled ; that the possesion of 
the negroes and lands be given to the complainant, to be admin- 
istered according to law, and the defendants be decreed to ac- 
count with and pay to her as adwinistratrix, the hire of the ne- 
groes and the rent of the lands ; or, that they be decreed to ac- 
count with and pay tojier as udministratriz, the value of the ne- 
groes and their increageyand of the lands, with the rents and hire, 
and that until the final hearing of the cause, the action at Law 
be enjoined. Such is the bill in substance. 

That it makes a strong case against the defendants, there is no 
doubt; but I cannot see that it discloses one single ground of 
equity which will justify an injunction of the action in Troup. 
Indeed, I do not see upon what ground.the injunction could be © 
put, if there was no question about the jurisdiction. If these 
defendants resided in Troup, it is by no means clear to me, that 
a Chancellor, even then could grant the injunction. There réal- 
ly is nothing charged in it, which, upon the well settled Chance- 
‘Ty principles, requires the strong arm of a Court of Equity to be 
laid upon the Court of Law, to wrest from it its already. opera- 
ting jurisdiction. What is the case? It is a case of confede- 
racy and fraud, and for account. The charge of confederacy is 
distinctly made. The defendants are said to have united their 
counsels, claims and other means, with a view to perpetrate a stu- 
pendous fraud, in wrongfully “‘ absorbing and securing” the en- 
tire estate of Warren Jordan. The means by which they ef- 
fected it are minutely detailed, to wit: The control of the mort- 
gage, the levies, corrupt sales in Hall County, the illegal purcha- 
ses for nominal prices, the foreclosure of the mortgage in Flori- 
da, and the purchase of negroes'there at greatly reduced prices; 
the foreclosure in Baker County, and the intrigues and devices 
there to bid in the lands at their own prices; the agreement with 
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Jordan, entered into to neutralize his friends, under a’ show of 
fairness and a benevolent zeal for Mrs. Jordarand her children ; 
the failure to execute this agreement, and keeping the mortgage 
open all the time ; the title to a large amount of property in 
them, and they for many years in the enjoyment of its rents, is- 
sues, and profits. Broad and deep does the complainant lay the 
' foundations for the decree which she asks. What decree? That 
all the securities held by them be cancelled ; that their purcha- 
ses be set aside ;. that the property be delivered to her for admin- 
istration ; and they account for its rents and hire, or, that they 
pay the value of the property and its increase, with rents and hire ; 
and in addition, that the suitin Troup be enjoined until the fi- 
nal hearing.. It is a very common case in Equity; it is a bill 
to develope and set aside a fraud; to cancel all the actions and 
doings under it, and compel the parties to -disgorge or account. 
All this is very well; but how does the complainant get at the 
defendants in Troup? Through the suit pending there in favor of 
one of these defendants against the complainant, is the answer. 
What then, is the connection subsisting between the note which 
is the foundation of the action in Troup, and the claim for an 
account charged in the bill? This is the prinie inquiry. After 
thst careful reading of the . bill, I find mention made of it 
three times. First, it is charged, that at the time when these de- 
fendants confederated, in 1842, Benjamin’ S. Jordan held a 
note for $4360, against Warren Jordan, and the amount being 
the same, it is to be understood that this is the note sued on in 
Troup. After charging the fraudulent sales in Hall County, 
the complainant, borrowing a-figure from dramatic literature, se- 
condly, speaks of it thus: ‘The note held by Benjamin S. 
Jordan, as aforesaid, although until ‘recently not often on 
the stage, yet belonged to the dramatis persona, and shared in 
the profits of every performance.” And its last. appearance is 
announced in an after averment, that Benjamin S. Jordan, in 
prosecution of the fraud, brought . suit upon it in Troup Coun- 
ty. All other connection with the actings and doings of the de- 
fendants is matter of inference, and not of specific allegation. 
Now, although this note is said to belong to the dramatis persone, - 
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in this most iniquitous drama, as it appears to be in the bill, yet it 
certainly plays no leading part ;. it does not star it conspicuously. 
It seems to have assigned to it the very humble part of stage light- 
er, and is rather an attache than a member of the company. If 
I understood correctly the argument of counsel for the com- 
plainant in this bill, his position was this: The bill charges a 
confederacy between Carter and Benjamin S. Jordan, to de- 
fraud the estate of W. Jordan, and the fraud was to be consum- 
mated by the use of the claims which they respectively held 
against him, by either or both of them. This note was one of 
those claims ; the fraud was perfected, and through it they have 
wrongfully acquired property and money enough to extinguish 
all their claims, this included. Therefore, this note 7s paid, and be- 
ing thus paid, Equity will enjoin the action on it, and decree it 
to be delivered up to be cancelled. And these things being so, 
the jurisdiction attaches in Troup, for the purposes of this de- 
cree. If it be granted that the bill goes for an injunction on the 
ground of payment, then I don’t see how it is possible to sustain it. 
When has it been held that the fact of payment, averred in a bill 
without more, will arrest a Court of Law in the exercise of a rightful 
jurisdiction? Never, I venture to assert, within the annals of C 
cery. It is true that this bill charges the whole routine by whi 

it is claimed that the*payment was, brought about, but stillit isin 
principle the same, with a naked averment of payment; because it 
gives no reason for the invocation of the aid of Equity to. set up the 
payment. ‘There is nothing averred by which jurisdiction by in- 
junction can attach. Cases do occur when a deed or other in- 
strument originally valid has, by subsequent events—such as by 
a satisfaction, or payment, or other extinguishment of it, legal or 
equitable—become functus officio ; and yet its existence may be 
either a cloud on the title of the other party, or subject |im to 
the danger of some,future litigation, when the facts are no lon- 
ger capable of complete proof, or have become involved in the 
obscurity of time. In such cases, Equity will prevent injustice 
and decree a delivery and cancellation of the instrument. Story 
E. Jurisp., 705 and authorities cited. Very different is this case. 
The bill does not aver, except inferentially, that this note has 











86 SUPREME COURT OF GEORGIA. 





Jordan et al. vs. Pordan. 





been pail, or otherwise extinguished, and it does not aver at all 
that the complainant is liable to be troubled with future litiga- 
tion, and that the facts are no longer capable of complete proof, or 
that they-have become involved in the obscurities of time. The suit 
is pending ; the transactions by virtue of which the payment is 
held to have been made, are recent. | It is not even the com- 
mon case of a discovery to aid a defence at Law, for there is no 
averment that the plea of payment was made to the note, (the 
record does not show that there was any such plea,) and there is 
no averment that the defendant at Law is unable to prove the 
facts which constitute payment. The bill seeks discovery, it is 
true, but there is no averment that the complainant is incapable 
of ptoving his legal defence. We are not -at liberty to divest 
the Law Courts of their jurisdiction, upon the exhibition alone 
of acase, which in itself affords ground of Equity cognizance. 
Equity may have jurisdiction of the case, as the bill makes the 
case, but if Common Law has jurisdiction, and especially if it 
is in the exercise of it, notwithstanding, it will not stay the Law 
Court, unless a sufficient reason be given. And more especial- 
ly still, will it not do this, when in so doing it is compelled to 
ra the defendants, as in. this case, out of the County of their 

sidence, in the face of a constitutional provision to the contra- 
ry. But the bill does not go upon the ground of payment, and 
the counsel, it is respectfully suggested, misconceived the true 
construction of it. Here let me remark, that if the bill had been 
Sounded on the agreement, averring distinctly (before referred to 
and marked exhibit, &c.) the obligation of Carter and B, S. Jor- 
dan to sell property, and from the proceeds ofthe sale extin- 
guish their claims; and averring such sales, and thereby the ex- 
tinguishment of this note; averring, further, inability to prove the 
facts at Law, and asking discovery and decree for the performance 
of the agreement—the case might have been differently ruled. 
As to this, I do not wish to he concluded, nor to conclude the 
Court.. We now rule the case as the record makes it. Coun- 
sel, however, repudiated the idea that the bill proceeded on this 
agreement, and in consequence, counsel for plaintiff in error, in 
conclusion, declined to discuss it in reference to such an idea. 
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I think with the counsel for defendant in error. The bill is 
founded on the confederation. and consequent frauds; and the 
agreement, and defendant’s failure to comply with it, are referred 
to, as part and parcel of the scheme of fraud. Upon the case 
made, it is quite plain that a Chancellor could not decree on the 
right of. the parties, according to the agreement, nor could he grant 
the injunction. _ What then, is the legal construction of the bill? 
I have said that it is a bill founded on confederacy and_ fraud, 
and for an account; and I now add that its ultimate aim is to set- 
off the accoynt which it proposes to be taken against the de- 
fendants, against the note upon which one of them to wit: 
Benjamin S. Jordan has brought suit in ‘Troup County. 
If it is a case where an equitable set-off is allowable, why 
then, the injunction was necessary, and the jurisdiction nght- 
fully exercised-; because it is clear that the unascertained ac- 
count set up against the defendants is not within the Statute of 
set-off: The bill proposes to dispose of the note. It cannot do 
so, according to its averments, upon the ground of payment. It 
does not charge the receipt of anything from the complainant, 
or from Warren Jordan, in his life, or from any person on her 
or his account, in satisfaction of the note.. If it is paid byya 
counter-indebtedness on the part of the defendants, it is this 
counter-indebtedness which the bill seeks to establish, which is 
to extinguish the note. Is this, in any legal sense, a payment? 
and is it not an attempt to discharge the note, by setting against 
it the indebtedness of the defendants ? 

[2.] The equity of the Statutes of set-off is this: If there be 
mutua! debts, the balance is alone the sum due. Still, at Com- 
mon Law, before the English Statutes, there was no such thing 
as set-off. Mutual indebtedness was settled by cross actions. 
Before the Statutes, and since the Statutes, proof of the defend- 
ant’s indebtedness to the plaintiil, a sum greater than his debt, 
would not sustain a plea of payment. ‘The set-off must be pleaded, 
and it is not pleadable, unless within the Statute. As the in- 
debtedness of the defendants on account, growing out of their 
fraudulent appropriation of the property of Warren Jordan, is 
not pleadable under our Statute, the complainant comes into 
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Equity, and detailing the transaction, claims an extinguishment 
of the note and the recovery of the balance. And nnless the 
connection of the suit and this bill can be established upon the 
ground of an equitable set-off, I see ‘no connection whatever. 
For the bill does not impugn the plaintiff’s title ‘to the note or its 
consideration, and it charges no fraud in its origin. The claim 
at Law, is by the concession-of the bill, a good, a clear and un- 
assailable claini. Why then, is its collection to be stayed ? ‘There 
is noreason disclosed in the bill, but the single one, and that is, 
that defendants are indebted to the complainant. I proceed then, 
to the inquiry, is the alleged indebtedness of the defendants 
such as can be set against B. S. Jordan’s note in. Equity? The 
general rule is, that Courts of Equity follow the law, as to set-off. 
‘This Court has so held. 1 Kelly,513. 7 Geow417. A Court 
of Equity, however, will act upon an intervening equity, and al- 
low a set-off in some cases when it cannot be pleaded at Law. 
I find the doctrine of equitable set-off, fully discussed by two of 
the ablest Judges of this country, Kent and Story. 

[3.] ‘They agree in the conclusions at which they arrive. Mu- 
tual indebtedness alone, in a ease not within the Statute, is not 
sufficient to sustain a set-off in Equity. ‘Fhisis settled by abound- 
ing authority. If there is mutual credit growing out of a connect- 
ed transaction, it is different; so also if the indebtedness of one 
is the foundation of the credit given to the other party, or if, 
though the debts be distinct, there is an agreement that one shall — 
be set against the other. In Hornet al. vs. Shepherd, Judge Story 
sums up the. doctrine of equitable set-off thus: “ The known 
rule in Courts of Equity is, that they follow the Law in matters 
of set-off, unless there is some intervening equity going beyond ~ 
the Statutes of set-off, which constitutes the general basis of set- 
off at Law.” 2 Sumn. 412. In Greenvs. Darling, where the 
same learned Judge goes into a careful review of the authorities, 
he says: “Since the Statutes of set-off of mutual debts and 
credits, Courts of Equity have generally followed the course 
adopted in the construction of the Statutes by Courts of Law, and 
have applied the doctrine to equitable debts?* ‘They have rarely, 
if ever, broken in upon the decisions at Law, unless some other | 
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equity intervened, which justified their granting relief beyond 
the rules of Law.” 5 Mason, 212. 

In Duncan vs. Lyon, Chancellor Kent held, that a Court of 
Equity followed the same general rules as a Court of Law, as to 
set-off. 3 Johns. Ch. R. 351. In Rawson vs. Samuel, Lord Cot- 
tingham remarks, ‘‘ We speak familiarly of equitable set-off, as 
distinguished from the set-off at Law, but it will be found that 
this equitable set-off exists only in cases where the party seeking 
the benefit of it, can show some equitable ground for being pro- 
tected against his adversary’s demand. The mere existence of 
cross-demands is not enough.”. 1 Craig & Phillips, 161, 178, 
179. 

[4.] And in The Ruckersville Bank et al. vs. Hemphill, Judge 
Lumpkin, not unworthy to be associated with names so distin- 
guished, says, “‘ Equity generally follows the Law as to the doc- 
trine of set-off, and if there is a connection between the demands, 
Equity acts upon it, and allows a set-off under particular cireum- 
stances. The mere existence of cross-demands will not be suf- 
ficient to justify a set-off in Equity. Indeed a set: off is ordinari- 
ly allowed in Equity, only when the party seeking the benefit of 
it, can show some equitable ground for being protected against 
his adversary’s demands, and the mere existence of cross-de- 
mands is not sufficient.” 7 Geo. 413. 

[5.] Under-these general .doctrines, how stands this case? 
Here are cross-demands; one party holds a note, and the other 
claims a large sum on account. But where is the intervening 
equity? The Statute of Georgia does not admit the set-off of 
unliquidated claims, and: without an equity beyond the Statute, 
a set-off cannot be allowedin Equity. Equity without this, fol- _ 
lows the Law. 

[6.] The indebtedness of the defendants does not grow out 
of the indebtedness of the estate of Warren Jordan to B. S. 
Jordan; these counter-claims are not in any way associated 
in their origin ; one is long anterior to the other. There is no mu- 
tuality of credit. Indeed, the debt charged upon the defendants, 
is tn invitum; it originated in a fraud against the rights of the 
complainant. No insolvency is charged upon either Carter. or 
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B. S. Jordan, nor does either reside, without the State. Fraud 
is aground of Equity jurisdiction, but it has no where been 
held, that a debt originating in fraud, is on. that account the sub- 
ject of set-off in Equity. If the fraud in which the debt sought 
to be set-off originated, stood connected with the debt against 
which it is to be set, the rule might be different. That is not 
pretended here. But the grand equitable ligamen, according to 
the learned counsel is, that by confederation these defendants 
were to use this note, as one of the instruments of the fraud in 
which the set-off originated, and they did use it, by suing on it. 
That is the part played by the note. Be it so: does that fact 
constitute an equity? Does it connect the two claims? Does 
it in the least vary their respective positions under the law of set- 
oft? How can it vary the law of set-off, any more than the con- 
federacy and the fraud? To sue on the note was the right of 
B. S. Jordan, without the confederacy. If he has exercised a 
right with a view to a wrong, does.that vary the legal relations 
of the parties in reference to the foundation of the right? We 
think not. 

I have said that this claim to an accounting is not pleadable at 
Law, because not within our Statute of set-off. Accounts which 
may be set-off by the Statute, are such only as grow out of deal- 
ings between thé plaintiff and the defendant. Cobb’s WV. D. 487. 
There-are no dealings between the estate of Warren Jordan, 
or between Warren Jordan in his life, and these defendants, 
out of which the complainant’s claim for an accounting, springs. 
They are called to account on a fraud. If the claim to account 
was pleadable at Law, then the complainant. would have no 
standing in Equity, and there would be an end to her case. I 
say then, farther, that there being no intervening equity—no con- 
nection established between the note in process of recovery at Law 
and the claim set up in the bill—the rule at Law, that unascertain- 
edor unliquidated damages are not pleadable as a set-off, applies to 
this in Equity. Such was the ruling of Chancellor Kent, 
vs. Lyon, 3 Johns. Ch. R. 351, before referred to—a 
case very analogous to this. A bill was filed alleging that 
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defendant, in relation to the sale of timber, by which the plaintiff 
was to furnish timber which the defendant was to take to Mon- 
treal and Quebec, and pay to the plaintiff one-half the proceeds, 
and that the defendant had sued the plaintiff at Law on his 
covenants in the agreement; that there had been a verdict for the 
plaintiff at Law, and that an order for reference had been taken 
on the case, No report on the reference had been made. It 
prayed an injunction of the suit at Law, and that the defendant 
set forth his actings and doings under the agreement; make full 
discovery, and account to the plaintiff. The principal question 
made was, whether the account asked could be set against the 
claim of the plaintiff in his action at Law. The Chancellor held 
that the matters of account stated in the bill were not the sub- 
ject of set-off at Law, and that the same rule applied in Equity. 
He dissolved the injunction, holding in reference to the case be- 
fore him the following language: “If the recovery at Lawis to 
be taken on this present motion, as a just recovery, then it would 
be unreasonable to delay the defendant until the account be- 
tween the parties can be taken and stated, and the balance struck 
in this Court. One judgment may be set-off against another; 
but here is a demand on one side raised to a debt certain, by a | 
legal assessment, and an uncertain claim on the other, depending 
on the settlement of accounts. Those accounts were not the 
subject of set-off, and there is no case to warrant me to stay 
execution on the one demand until the other is settled and in a 
condition to be set-off.” This case would seem to bea stronger 
one than the case at this Bar, in this, that the demands on both 
sides grew out of an agreement, and were thus connected. It will 
be noted, however, that there being a judgment for the plaintiff 
at Law, although there was a reference upon which no action had 
been finally taken, the Chancellor held the plaintiff’s claim at 
Lawasin judgment. Upon that he refused to grant an injune- 
tion, with a view to set against the suit at Law an unliquidated 
account. Now, in our case there isno judgment, but there * 
clear, undisputed legal demand by contract, and there is no 
ference in principle. Casesto the same effect are not rare in 
the books. I refer to no more, because the question whether an 
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unascertained account can be allowed as a set-off to a cléar legal 
demand in Equity, has been settled negatively by a solemn judg- 
ment of this Court. I refer to the case of the Ruckersville Bank 
et al. vs. Hemphill et al. '7 Geo. R. 396. A judgment had been 
recovered by the Bank, against Hemphill, on a note given by 
him.to it. Hemphill filed a bill, alleging that he was a stock- 
holder in the bank, and had paid on his stock $1400; that the 
bank had ceased to do business; that there were effects belong- 
ing to it sufficient to pay all its debts and leave a surplus for di- 
vision among the stockholders ; that he had waived his defence 
at Law on an agreement that the bank would stay all proceed- 
ings until April, 1844, and then come to a settlement with him in 
reference to his payment of $1400 on his stock, and in reference 
to unpaid dividends; that the Bank refused to comply with 
this agreement. Itasked an injunction, an opening of the judg- 
ment and an account touching the surplus effects and dividends, 
and that the complainant’s share of the surplus effects, and his: 
unpaid dividends bellowed against the note. This Court held, 
among other things, that the object of the bill was to set-off, by 
a proceeding in Chancery, the unascertained account of the 
complainant against his note, and ruled “that the mere exist- 
ence of cross-demands will not be sufficient to justify a set-off 
in Equity, and that a debtor to a Bank for borrowed money, can- 
not set-off against his note on a judgment rendered thereon, the 
dividend coming to him as a stockholder in the company, when its 
affairs are wound up ; that as to sets-off, Equity follows the Law, 
and they are not allowed, ordinarily, unless the party seeking the 
benefit of them can show some equitable ground for being pro- 
tected against his adversaries’ demand.” 
Let the judgment below be reversed. 
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No. 19.—Jonn Neat and others, plaintiffs in error, vs. Wit- 
LiaM F. Crew, ‘defendant in error. 


[1.] Sunday is not to be counted as one of the four days within which 
appeals are allowed to be entered. 


Motion to enter an appeal, in Henry Superior Court. Decid- 
ed by Judge Starx. June Term, 1852. 


At October Term-of thé Superior Court of Henry County, 
1851, the case of Wm. F. Crew vs. John Neal and others, was 
tried, and a verdict found for complainants. The Court adjourn- 
ed on Friday, the 17th of the month. Between the hours of 12 
o’clock on the night of the 21st, (Tuesday,) and one o’clock, of 
the morning-of the 22d of the same month, the Clerk was arous- 
ed by a messenger, sent by defendant’s solicitor, who presented 
the affidavit of one of defendants, to procure an appeal, as a pau- 
per. It appeared that the messenger had some difficulty in 
finding the Clerk, and lost some time in the search. 

Defendants’ counsel insisted that the appeal should be enter- 
ed: 

1st. Because it was made and sent to the Clerk, before the 
expiration of four days. 

2d. Because Sunday should not be counted in estimating the 
four days allowed by the Statute. 

The Court refused the motion, and the decision is assigned. 
as error. 


Ezzarp & Moors, for plaintiffs in error. 
Doyat & Notan, for defendant in error. 
By the Court.—Lumpxty, J. delivering the opinion. 


{1.] By the Judiciary Act of 1799, it is provided that in case 
either. party shall be dissatisfied with the verdict of the Jury. 
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either party may, within four days after the adjournment of the 
* Court in which such verdict was obtained, enter an appeal in 
the Clerk’s office, of such Court, (as matter of right,). provided 
the person so appealing, except executors and administrators, 
shall, previous to obtaining such appeal, pay all cosis which 
may have arisen on the former trial, and give security for the 
eventual condemnation money. Prince, 426. 

Now the question made by this record, is—and it is one of 
vast practical importance—whether the Sabbath is to be reckoned 
as one of the four days allowed for entering appeals. 

It would be. out 2; perhaps, to notice with what esteem 
and veneration the Sabbath was regarded by Kings, prophets 
and righteous men of old; by ancient Christians, who lived 
nearest the Apostles’ time, and by the Fethes of the Church, who 
followed them. 

Constantine the Great, commanded by an edict, the whole 
Roman Empire, to observe the Lord’s Day, in memory of those 
things which were done by the common Saviour of all men, 
observing at the same time, that he counted it “the chief and 
best of days.” 

In England, we have left on record, many ancient laws, 

commencing with ‘King Ina in A. D. 688, and coming down 
to Canute, about the year 1026, prohibiting, under suitable pen- 
alties, all worldly work on this day, and prescribing the times 
when it should begin and terminate. 
_ In 1762; our own pious ancestors passed an Act for keep- 
ing holy the Lord’s. Day, commonly called Sunday. The pre- 
amble recites, that whereas, there is nothing more acceptable to 
God, than the true and sincere worship of Him, according. to 
His Holy will; and thatthe keeping holy the Lord’s Day, is a 
principal part of the true service of God, which was too much 
neglected by many in the province: Be it enacted, &c. 

The first section, compelling all persons to attend worship, 
being repugnant to the Constitution, is repealed by it, And I 
would here take occasion to say, that this provision of the Con- 
stitution, has my hearty approval. For while I would: protect 
the Sabbath day from profanation, by prohibiting horse-racing 
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and all such public and demoralizing sports and pastimes, to- 
gether with all secular callings of a wordly character, I would 
not intermeddle with the natural and indispensable right of all 
men, to worship God, or not, according to the dictates of their 
own consciences. The State should compel no one to erect, 
attend or support a place of public worship, or maintain any 
ministry against his consent. 

By the second section of this Act, no person whatever shall 
do or exercise any worldly labor, business, or work of their 
ordinary callings, upon the Lord’s day, or any part thereof, 
(works of necessity and charity only, excepted) under the penal- 
ty of ten shillings. And by subsequent sections, civil process 
is forbidden to be executed on that day. Crawford & Marbury’s 
Digest, 410. Prince, 486, 7,8. New Dig. 853. 

By a subsequent Statute, passed in 1834, attachments and bail 
process are allowed to be issued and served on the Sabbath, 
provided the creditor, in addition to the usual oath, will swear 
that he apprehends the loss of his debt, or some part thereof, 
unless said process shall issue on the Sabbath-day. Prince, 
474. | 

The Provincial Act is much more comprehensive . than the 
Aet of Il. Charles, which probibits secular affairs on Sunday, 
which itself is considered but an affirmance of the Common Law. 
Chiity’s Col. Stat. 1039. Edward, called the Confessor, made 
a constitution forbidding the holding of Courts on all Sabbath 
days, after the 9th hour, and the whole. day following, until 
Monday, and this was confirmed by William the Conqueror ; and 
thus, says Lord Mansfield, became part of the Common Law of 
England. Hence the Lord’s Days, dies dominici became dies 
non juridici, Swan vs. Broome, 3 Burrow, 1595. And this 
was the ancient law of England, Lord Coke tells us, and éx- 
tended not only to legal proceedings but to contracts. 2 Inst. 
264. . | 

Under the Act of Charles, it has been held, that one who, in 
the exercise of his ordinary calling, purchased a horse on Suh- 
day, could not maintain an action on the contract of warranty. 
Fennel vs., Ridler, 5 B. and C. 406. Mr. Justice Bailey said, on 
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delivering his opinion in this case: ‘ This Statute is entitled to 
such a construction, as will promote the ends for which it is 
passed; and it applies. to private as well as to public conduct.” 

Tn the case of Smith vs. Shannon, (4. Bing. 84,) it was decid- 
ed that an action for breach of contract, in not accepting mer- 
chandize sold on Sunday, could not be maintained. Best, C. J. 
said, “unless it be permitted to a party to profit by a contract, in 
defiance of the laws of the country, the plaintiff cannot recover.” 

So, service of process on Sunday, is so absolutely void, that it 
cannot be made good by any waiver of the objection.. Lenridge 
vs. Plaiston, 2 H. Black. R.29. And judgment for want of a 
plea cannot Le signed on Sunday. 17 E. C. L. Rep. 367; 
ib. XX. 67. It is not counted one of the four days for the justi- 
fication of bail; nor in.a rule for judgment after verdict; nor one 
of the four days, during which a ca. sa. or scire facias to fix bail 
must lie in the office. Tidd’s Pr. 260, 903. 1 B. & A. 528. 
6 M. & S. 133. 

And yet Sunday, unlessit be the last, is counted one of the days 
in a notice to plead, and one of the four days in a rule to plead. 
2 Jack. 624. 11 East. 232. Mr. Chitty makes this singular 
comment upon this'exception to the general rule: ‘ Special 
pleaders are supposed to be less observant of the Sabbath than the 
rest of mankind.” 3 vol. Gen. Pr. p. 105, (note.) 

As a key to this opinion, I shall be pardoned, perhaps, not- 
withstanding the gravity of the subject I am treating, for intro- 
ducing in this place, an anecdote from Wynne’s Eunomus, 
one of the most attractive and instructive books that has been 
published concerning the laws of England. 

St. Evona, a famous lawyer of the olden time, was piqued for 
the honor of the Robe, that his profession should have no Saint 
to patronize it. The physicians had St. Luke; the champions 
St. George; music and painting, and every other employment 
had its tutelar Saint. To Rome the good old man went, and 
requested the Pope to give the lawyers of Britain a patron Saint. 
His Holiness could recollect none that was not already dis- 
posed of. The dilemma was distressing; to own his incapacity 
would never do; to palm off upon the veteran lawyer, a Saint 
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that had already been appropriated, would be equally futile ; 
he proposed therefore, to St. Evona, to go round the Church of 
St. John de Lateran blindfold; and after he had said so many 
Ave Maria’s, the first Saint he laid hold of should be his patron. 
The task was willingly undertaken; when he had finished his 
Ave Maria’s, he stopped short and embraced the first image he 
came to, crying out with joy— This is our Saint, let this be 
our patron.” But when the bandage was taken from his eyes, 
what was his astonishment to find that though he had stopped 
at St. Michael’s altar, he was hugging to his bosom, not St. Mi- 
chael, but the figure under St. Michael’s feet! the same with 
which the archangel contended, when disputing about the body 
of Moses. Jude, 9. 

The story says that Evona died soon after, of a broken heart. 

Whether he had authority to act for his brethren, and wheth- 
er he should be deemed to have accepted of the patron, may 
still be considered open questions, notwithstanding the ‘fling of 
Mr. Chitty. 

Statutes similar to ours, have been passed in almost every 
State of the Union; and unless Massachusetts be an exception, 
have received the same construction, as: is indicated: by the au- 
thorities heretofore quoted. Frost vs. Hill, 4 N. H. Rep. 157. 
Iyon vs. Strong, 6 Vermont, 219. Wight vs. Greer, 1 Root, 
474. Fox vs. Abel, 2 Oonn. Rep. 584. Delamike vs. Miller, 1 
Cow. 75. King vs. Elliott, 8 Cow. 27. Northrup'vs. Foot, 14 
Wend. 248. Keefsner vs. Keefer, 6 Watt’s, 231. : 

So far has this doctrine been carried, that in some of the 
States it has been recently held, that marriage contracts made 
and consummated on Sunday are void, it being considered a 
worldly work, and one neither of necessity nor mercy. 

In all cases where the Statute prohibits the doing of an‘act, as 
it respects the public or an individual, things done relative to 
that subject, in contravention of it, will be void; and no distine-’ 
tion is made between what is malum in se, or malum prohibitum. 
5 E. C. L. R.257. 7 Ib. 122 | , 

If a Statute forbids a thing to be dune on the Sabbath, the 
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act will be void. 112.C. 2. R.261. Ibid, 12,253. Ibid, 13, 
351. 2.Conn. R. 541. Swifts Revised Digest, top p. 219. 

In view of these authorities, and of the fact that ovr Act is 
much broader than the English Statute, extending to “ every per- 
son whatsoever,” and embracing every species of “worldly business,” 
whether it be in the exercise of a person’s ordinary calling or not, 
we may, I think, assume, unhesitatingly, that an appeal entered 
on the Sabbath, in this State, would be void. 

The question then recurs, did the Legislature, in allowing four 
days for entering appeals, intend to count as one of them a day 
on which the act to be performed could not lawfully be done? 

We concede, that as a general rule, the doctrinethat Sunday is 
dies non juridicus, or not a judicial day, applies only to the practice 
of the Courts, and the construction of the rules, and not to statu- 
tory time, unless it be expressly excepted, as in the Constitution ‘of 
the United States, which declares that any bill which shall. not 
be returned by the President within ten days, (Sundays excepted,) 
after it shall have been presented to him, shall be a law. rt. 1, 
Section 7.. New Digest, 1101. (A solemn recognition, by the way, 
of the fact, that ours is a christian country, as contra-distinguish- 
ed from Jew, Hindoo, Pagan, or Mohammedon!) 

_ And while we still hold, that Sunday is not to be disregarded, 
whether it be the first or the last, or an intervening day; in count- 
ing the various times presented by law for the service of writs, 
notices, and all. such matters; still, we think thata different 
rule should obtain in relation to appeals.. ; 

At Common Law, a judgment was entered on the roll of the 
record within the first four days of the next term after the trial, un- 
less arrested within that time by some of the means allowed for 

‘that purpose. Tidd’s Pr. 568-9, 838-9, 904,-930. Four days 
seem to be a kind of cabalistic period.in the Court calendar. 
A capias had to lie four days in the Sheriff’s, office, the last four. 
days of the return. 1 B. & 4. 528. A-sci. fa. had to be lett 
in the office four days to charge bail. But it is unnecessary to 
multiply proofs. See Tidd, passim. 

Now, we have seen that the clause under consideration occurs 
in the Judiciary. Act of 1799, which provides, that: in all cases 
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where a verdict shall: be rendered, the party in whose favor. it 
may be, shall be allowed to enter and sign judgment thereon, 
at any time within four days after the adjournment of the Court, at 
the Clerk’s office, provided that ‘‘ within the time aforesaid,” there 
be no stay of execution and no appeal entered within terms of 
the law, &c. 

Now, may we not suppose, without doing violence to the prob- 
abilities of the case, that the Legislature, or lawyers in it, who 
framed this admirable Act, had their minds directed to the anal- 
ogous proceedings in the Courts of Westminster Hall? And 
if so, is it not right that this provision in relation to appeals 
should be construed in the light of the rules of practice which 
obtain in those Courts, in reference to similar subjects? Inthe 
Court of King’s Bench, Sunday was never reckoned as one of 
the four days for entering up judgments. And for other pur- 
poses, in the Common Pleas, it was counted, if an intervening 
day, but not, if it was the first or last of tne time. And here 
we find, no doubt, the reason for the contrariety of thé practice 
which has obtained in our State Courts, as to whether or not 
Sunday should be regarded in felation to appeals—some of the 
Circuits adopting the practice in the King’s Bench, and others of 
the Common Pleas. All going to show, however, that the pro- 
fession in Georgia, have always interpreted this provision in the 
Judiciary, in view of the rules in the English Courts, and not of 
that which is adopted in reckoning statutory time, and: by which 
Sunday is always counted, regardless of its collocation. 

If necessary, we should “strain hard” to give this construc- 
tion to the Act of 1799. The Justice’s Courts throughout: this 
State, sit generally on Saturday. In that Court, appeals must be 
entered within three days after judgment. Here Sunday always 
enters into the time. And hence a contrary construction would 
not-only reduce virtually the period for appealing in this jurisdic- 
tion to two days instead of three, as guaranteed by law, but 
would probably cause every appeal to be dismissed now pend- 

*ing in these tribunals throughout the State. 

The same inconvenience would result, as it respects the other 

Courts. There is scarcely a Superior Court holden in Georgia, 
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where Sunday does not constitute one of the four days which 
follow the adjournment, and within which the appeal is. to be 
entered. 

Our judgment, therefore, is, that four clear days, as they are 


- ealled in the old books, or working days, as they might perhaps 


be more appropriately designated, are allowed for entering ap- 
peals; and that whether Sunday be the first or last, or an inter- 
vening day, it is not to be counted. And this would seem to be 
short enough time for parties to procure money to pay all costs 
which may have accrued, and give security, which it is often 
difficult to obtain. 

All agree, that to the well-being of society, stated intervals of 
rest are absolutely necessary. .We should not tempt mankind 
therefore, to yield obedience to municipal arrangements which 
overlook and disregard the moral law of the Great Jehovah, who, 
from the smoking top of Mount Sinai proclaimed to all the 
world, “ Remember the Sabbath-day to keep it holy; in it thou 
shalt not do any work.” 

It is immaterial to determine whether the application to enter 
the appeal was made before or after 12 o’clock at night of Tues- 
day. The Court adjourned on Friday, and leaving out Sunday, 
the party was clearly within time. 





No. 20.—Mitton Amos and others, plaintiffs in error, vs. JAMES 
Amos, executor, &c. defendant in error. 


[1.] Where a bill was filed against a defendant to account and pay over 
a certain sum of money in his hands, who admitted he received the money, 
but claimed to retain it under a contractor agreement made between him- 
self and his testator in his life time, in consideration of certain valu- 
able services to be rendered by him, which he alleged had been performed; 
and on the trial of the cause, the Court instructed ‘the Jury, as to the law 
applicable to voluntary parol gifts, and not as to the law applicable to con- 
tracts or agreements; Held, that this was error; that the.parties were en- 
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titled to have their cause tried according to the law applicable to the issue 
made by the pleadings, and a new trial must be granted. 





In Equity, in Troup Superior Court. Tried before Judge 
Hitt, May Term, 1852. 

This was.a bill filed by Milton Amos and others, legatees un- 
der the will of Maulden Amos, deceased, against James Amos, 
the executor, praying an account and settlement. The bill charg- 
ed that prior to the death of Maulden Amos, he placed a large 
amount of money and notes in the hands of James Amos, to loan 
and manage for him. An account of this fund and its increase 
was also prayed for. 

The answer of James Amos admitted that he had received 
from Maulden Amos, an amount of money and notes, but denied 
that it was for the purpose specified in the bill. The answer set 
forth that subsequently, Maulden Amos, in consideration of de- 
fendant’s services and attention to him, in his old age, gave de- 
fendant all the money and notes in his hands. 

Upon the trial, a great deal of testimony was submitted to the 
Jury, both as to the question of the alleged agreement, and al- 
so as to the capacity of Maulden Amos at the time. 

At the conclusion of the testimony, the Court proceeded to 
charge the Jury at length on the subject of parol gifts, and what 
kind of delivery was. sufficient to make such gifts valid; stating 
to the Jury, that although to make a parol gift good in law, there 
must be a delivery of possession; yet it was not necessary, in 
every instance, that delivery, eo tnstanti, should accompany the 
words signifying the gift ; that if the donee were already in pos- 
session of the goods, whatever showed an intention of the par- 
ties that the dominion should pass, would be sufficient, although 
the possession of the donee might have been originally for a dif- 
ferent purpose. The Court also charged, that the answer of 
James Amos was responsive to the bill, and was evidence for 
him, so far as to show the original delivery of the property to 
him, and his subsequent possession of it; and that proof of say- 
ings, by his father, that he had given the property to James Amos, 
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coupled with the fact that possession was already in him, 
(though for a different purpose,) was sufficient to make a good 


gift. 


To which charges of the Court complainants. excepted. 
W. Doveuerty, for plaintiff in error. 

Buut & Ferret, for defendant. 

By the Court.—Wannen; J. delivering the opinion. 


[1.] This bill is filed by the legatees of Maulden Amos, de- 
ceased, against James Amos, his executor, for the purpose of 
compelling him to account for, and pay to them, their share of a 
certain sum of money which they allege went into the hands 
of the defendant. 

The defendant admits in his answer, that he received from his 
testator in his life time, about the sum of twenty-two-hundred 
dollars, but expressly alleges, that the testator, several years before 
his death, gave him the said sum of twenty-two hundred dollars, 
in consideration that he, the defendant, would take care of him, 
and provide for him in a manner suitable to his age and conse- 
quent feebleness, and see him properly disposed of after death. 

.The defendant also alleges, that in pursuance of the ob- 
ligation imposed on him by the gift of the money aforesaid, as 
well as filial regard for his aged father, he supported, maititained, 
clothed and washed for him, for eight years, paid his medical 
bills, and gratified him in every wish and desire, within the 
‘bounds of reason. ‘The defendant, in his answer, claims title to 
the money in question, by virtue of a contract made with his tes- 
tator in his life time. About eight years before his death, he 
alleges, the testator gave him the money, ¢ consideration that he 
would maintain and support him during life, and see him proper- 
ly disposed of after death, all of which; the defendant alleges he 
has done and performed. On the trial of this cause, there was 
much evidence introduced as to the mental capacity of the tes- 
tator, and also, as to the care and attention bestowed upon him by 
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the defendant and his family, during the period which he re- 
mained at the defendant’s house. The Court below instructed 
the Jury as to the law regulating voluntary parol gifts of person- 
al chattels, to which the counsel for complainant excepted, and 
now assigns the same for error here. The argument for the 
plaintiff in error is, that the defendant, in: his answer, sets up a 
title to the money in controversy, under a contract made with 
his testator in his life time ; that the Jury were instructed by the 
Court, to consider the case according to the law regulating vol- 
untary parol gifts of property ; thereby giving to the Jury a rule 
of law for their guide, which did not apply to the case made by 
the pleadings then before it. We have not been able to discov- 
er from any portion of the defendant’s answer, that he claims to 
retain the money by virtue of a voluntary parol gift from his tes- 
tator; but on the contrary, he claims to retain it under the con- 
tract, or agreement, made between himself and his testator, for 
valuable services to be rendered by him, which he alleges he 
has performed. Whether the defendant is entitled to re- 
tain'the money, under the contract or agreement, as set up by 
him, is one question. Whether he is entitled to retain it, under a 
voluntary parol gift from the testator, is another, and tofally dis- 
tinct question. Had the Court properly instructed the Jury as to 
the law applicable to the-contract or agreement, set up in the 
answer of the defendant, we should not have disturbed this ver- 
dict. Although the evidence in the record, is not as full and 
satisfactory to that point, as might be desirable, yet, there was 
some evidence in relation to the contract; and if it had been sat- 
isfactory to the’ Jury, we ‘should not have interfered with their 
verdict. Assuming the contract or agreement, between the de- 
fendant and the testator, to have been proved, the performance 
thereof, by the defendant on his part, is clearly established. The 
services which he alleges he was to render to the testator, in con- 
sideration for the money, appear to have been faithfully performed. 
The parties, however, were entitled to have their cause tried ac- 
cording to the law applicable to the issue made by the pleadings. 
‘The issue made by the pleadings was, did the defendant and the 
testator make the contract or agreement, as alleged? Did the 
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defendant perform his part of the contract or agréement, which 
he alleges was the consideration for the money? ‘The law ap- 
plicable to contracts or agreements, was the law of this case, and 
should have controlled it. Inasmuch, therefore, as the Court 
instructed the Jury as to the law applicable to voluntary parol 
gifts, and not as to the law applicable to contracts or agreements, 
we think it was ert and a new trial must. be granted. It. is 
impossible for us-to Say what effect the charge of the Court in 
regard to parol gifts, may have had on the minds of the Jury, in 
making up their verdict. 

If the Judge at the trial misdirect the Jury on matters of law, 
material to the issue, whatever may be the nature of the case, the 
verdict will be set aside, and a new trial granted. Graham on 
New Trials, 262. Calcraft vs. Gibbs, 2 Term Rep. 20. Boyden 
vs. Moore, 5 Mass. Rep. 372. Let the judgment of the Court 
below be reversed, and a new trial granted. ; 





No. 21.—Joun Neat, plaintiff in error, vs. Briees H. Movttrie, 
Wm. B. Jounston, Cuartes CampspetL and Tuappeus G. 
Hott, defendants in error. 


[1.] Held, that the liabilities of the Directors, created by the 8th rule of the 
charter of the Commercial Bank at Macon; is a Statutory liability and not 
barred until after 20 years. 

[2.] Held, the limitation of six months, provided by the Act of 17176, to 
fines, forfeitures and penalties, does not apply to an action brought by a 
creditor against the directors, under said 8th rule. 

[8.] Held, that in all cases where a Statute creates a'right of action and re- 
covery in individuals, or a particular class of individuals, such Statute is 
not penal, but remedial. 

[4.] A caseis not submitted to the Jury until the plaintiff has read the de- 
claration, and is ready to submit his evidence. 
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[5.} The pleadings and proof in this case, beld sufficient to entitle the plain- 
tiff to go tothe Jury. 


¢ 


Debt, in Bibb Superior Court. Tried before Judge Powers, 
May Term, 1852. 


This was an action of debt, brought by the plaintiff in error 
against the defendants, as directors of the,Conimercial Bank at 
Macon. The action is founded upon the following clause in 
the charter of the Bank: 

“ The total amount of the debts which the said corporation shall 
at any time owe, whether by. bond, bill, note, or other contract, 
shall not exceed three times the amount of their stock paid in, 
over and above the amount of moneys actually deposited in their 
vaults for safe keeping. In case of excess, the directors under 
whose administration it shall: happen, shall be liable for the 
same, in their individual, natural and private capacities ; and an 
action of debt may, in such case, be brought against them or any 
of them, their or any of their heirs, executors or administrators, 
in any Court of record in the United States, having competent 
jurisdiction, or either of them, by any creditor or creditors of the 
said corporation, and may be prosecuted to judgment and éxe- 
cution, any condition or covenant or agreement, to the contra- 
ry notwithstanding. But this shall not be construed to exempt 
the said corporation, or the lands, tenements, goods and chattels 
of the same, from being also liable for, and chargeable with the said 
excess ; and such of the directors, who may have been absent, 
when the said excess was contracted or created, or who may 
have dissented from the resolution or act, whereby the same was 
so contracted or created, shall be liable as other directors for said 
excess. But such livschnins may be entitled to nor out of | 
the directors assenting to such excess, by action of debt or on 
the oes the amount which they may have been Po to 
pay.” | 

The declaration alleges and sets forth the amount of thé. out 
standing excess of indebtedness of the Bank, and continuously 
from that time, and that said excess in 1846 and. 1847, exceed- 
ed three times the amount of the stock; and that more than 
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five hundred dollars of said excess remains upaid by said direc- 
tors, and which is more than plaintiff sues for, his claim being 
$255.00. 

The defendants filed the pleas of 

1. The General issue. 

2. The six months’ Statute of Limitations, applicable to “fines, 
penalties and forfeitures.” 

* 3. The expiration of the charter of the Bank. 

On the trial, after plaintiff commenced reading his declara- 
tion to the Jury, and had ‘proceeded through two or three sen- 
tences, he stopped and moved the Court to strike out the 
of the defendant. 

The Court overruled the motion, as coming too late. 

When plaintiff had introduced his evidence and closed his 
case, defendant moved to dismiss the action, which motion was 
sustained: by the Court, on the grounds: 

1. Because the six months’ bar of ” Statute pieties, did 
apply to the case. 

2d. Because there was no legal cause of action alleged to 
have arisen or exist, within six months of the commencement 
of the action. 

3. Because, under the pleadings and proof, there -was no 
ease made to entitle the plaintiff to go to the Jury. 

Which decision is assigned as error. — 


Jno. RurHerrorp and. Wurrtte, for plaintiff .in error. 
Por and Nisser, for defendants in error. 
By the Court.—Nisser, J. delivering the opinion. 


Py The important question made in this case is, whether 
the action is subject to the limitation of six months, prescribed by 
the Act of 1776, for penalties, fines and forfeitures. _ Prince, 576. 
It is an action of debt, brought by a creditor of the Commercial 

’ Bank, at Macon, as hélder of the bills of that institution, against 
the defendants, as directors, under the 8th rule of the charter. 
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This rule is made, by express provision in the charter, “ a fun- 
damental article of the constitution of the Corporation.” That 
is, it is part and parcel of the charter itself. Prince, 99. §9. of 
the charter of the Commercial Bank at Macon. It is in the fol- 
lowing words: ‘ The. total amount of the debts which the said 
Corporation shall at any time owe, whether by bond, bill, note 
or other contract, shall not exceed three times the amount of 
their stock paid in, over and above the amount of moneys actu- 
ally deposited in their vaults for safe keeping. In case of ex- 
cess, the directors under whose administration it shall happen, 
shall be liable for the same, in their individual, natural and pri- 
vate capacities ; and an action of debt may, in such case, be 
brought against them or any of them, their or any of their heirs, 
executors or administrators, in any Court of record in the United 
States, having competent jurisdiction, or either of them, by any 
creditor or creditors of said Corporation, and may be prosecut- 
ed to judgment and execution, any condition or covenant or 
agreement to the contrary notwithstanding. But this shall not 
be construed to exempt the said corporation, or the Jands, tene- 
ments, goods and chattels of the same, from being also liable for, 
and chargeable with the said excess: And such of said direc- 
tors, who may have been absent when said excess was contract- 
ed or created, or who may have dissented from the resolution or 
act whereby the same was so contracted or created, shall be 
liable as other directors for said. excess. But such directors 
may be entitled to recover out of the directors assenting to such 
excess, by action of debt, or on the case, the amount. which 
they may have been compelled to pay.” Prince, 101. The 
tenth section of the Act of 1776, under which the statutory bar 
of six months was pleaded, enacts, that “in all and every case, 
where any penalty, fine or forfeiture whatsoever, hath been or 
shall hereafter be inflicted or imposed by any Act or-Acts of tie 
General Assembly of this Province already passed, or hereafter 
to be passed, and the time of, suing or prosecuting the offender 
or offenders against such Acts, not thereby provided, no inform- 
ation, action, suit, or prosecution, shall be had, brought, issued 
or commenced against the offender or offenders, against any 
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such Act or Acts, for or in respect of any such penalty, fine 
or forfeiture, unless the same be-done within six months after 
the passing of this Act, if the offence hath already been com- 
mitted, and within the like space of time after the offence com- 
mitted for the future. And all and every offender and offenders, 
against any such’ Act or Acts, shall not from thenceforth be sub- 
ject or liable to any penalty, fine or forfeiture, which may there- 
by be inflicted or imposed ; any law, usage or custom, in* any 
wise, to the contrary nowithstanding.”- Prince, 576. 

[2.}/Phe argument of the gentlemen for the defendants in 
erroryassumes that the liability of the directors, imposed by the 
8th rule*of the charter of the Commercial Bank at Macon; is a 
penalty, and inasmuch as the charter provides no term of limi- 
tation to actions for its recovery, the. suits brought under that 
rule, are subject to the six months’ bar prescribed by the tenth 
section of the Act of 1776, above recited. If. that “liability be 
a penalty, then we grant that the position of the'learned coun-| 
sel, as'to the six months’ bar, is sound. But we do not believe 
that it is ; and so believing, dissent from their conclusion as to 
the statutory bar. Our judgment is, that the liability of the 
directors, under the 8th rule, is a statutory liability, inthe nature 
of a specialty, for which our laws prescribe no limitation, and| 
is subject to the rule of the Common Law, in relation to domes- 
tic judgments, which presumes payment .or satisfaction after 
twenty years. The doctrine involved here may be presumed to 
be familiar to this Court, at least so much of it as relates more 
directly to what is termed statutory liability ; inasmuch as it has. 
been within the last two years, the subject of frequent and most 
profound disoussion. Indeed, whether this is a statutory liabil- 
ity or not, was not an open question when brought up. Not 
that we have adjudicated -any case arising under this charter, 
but because we have decided cases arising under other charters, 
dependant upon the same principles. The 8th rule in this charter, _ 
it is true, creates a form of liability, and against parties different 
from any that we have heretofore been called to decide, but.this 
ease-does belong to the same class of cases with the case of Lanevs. 
Morris and others, recently decided at Americus. I refer then to 
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those cases for,reasoning and authority, to sustain our judgment 
in this case, and hold myself acquit from any obligation to en+ 
ter at large upon the ‘discussion of the question here, except 
in so far as the distinguishing peculiarities of this charter.may 
make it necessary. .Nor shall I anticipate any questions, which 
by possibility may yet arise in the case, but confine myself 
strictly to the points made in the record. 

The argument drawn from the wording of this 8th rule, in 
favor of the construction that it imposes, simply a penalty, is by 
no.means satisfactory. On the contrary, all its. clauses seem to 
me to look to-a remedy in behalf of creditors. ‘There is no 
designation of the liability for the excess as a fine, a forfeiture or 
a penalty.. It may. be presumed that if the Legislature -had in- 
tended to inflict a fine, to create-a forfeiture, or to provide a pen- 
alty, they would have used language clearly expressive of such 
a purpose. They have said nothing whatever about a fine, 
a penalty or-a forfeiture. ‘They have mot said that if there shall 
be an excess of debts, the directors shall be lable to prosecution 
for. the violation of the charter, and upon conviction shall be 
liable to be fined; nor have’ they said that in case of such -vi- 
olation, the directors shall forfeit any night, privilege, immunity 
or sum ; nor have they said that in case of such violation, they 
shall be punished by the infliction of a penalty. 

[3.] The idea of a penalty, is therefore, negatively excluded, 
and it is affirmatively excluded by the use of such terms as clearly 
express a civil liability, to be enforced by action and judgment in favor 
of any citizen who may be a creditor of the Bank. ‘They have said 
that in case of excess, the directors shall be liable, jointly and 
severally, in their individual, natural and private ‘capacity ; that an 
action of debt may-be brought against them in any Court in the 
United States, of competent jurisdiction, which may be prosecut- 
ed to judgment and execution, not only against them, but against 
their executors or-administrators, (plainly indicating the excess to 
be a debt chargeable upon their estates,) and that this action may 
be so. brought and prosecuted, by any creditor or creditors of the 
corporation. Now here is, with clearness and precision, the 
ability declared ; the persons in whose favor the directors are 
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liable, and. the remedy by which the liability i is to be leniai. 

From the terms of this rule; I say then, that it is difficult, if not 
impossible, to come to any other conclusion than that it is a 
remedial provision, designed to protect any creditor against loss 
by reason of an excess of debts.. I concede that arguments 
derived from a mere criticism on the terms of a Statute, are at 
best, as a general rule, inconclusive. I admit also, that if the 
legal construction makes the liability‘a penalty, that that will 
prevail against the meaning of particular words ; yet it is at the 
san e time true, that if the Legislature does plainly. and distinct- 
ly d d elare its intention, the. Act is not open to construction ; it 
needs, and can receive none. It stands self-interpreted, and 
Courts hate nothing to do but to enforce it. The exclusion of 
interpretation, where none is needed, may be stated to be, not- 
withstanding the absurdity which it involves, the first rule of con- 
struction. 

It is argued that the liability in this rule waust be a penalty, 
because imposed -alone on the directors. It is intended as a 
punishment for an official assumption of. power, to wit : the con- 
tracting of debts to an amount larger than three times. the 
amount’of the stock paid in, in violation of the charter. - If not, 
proceeds the argument, intended to be punitive, why discrimi- 
nate between the stockholders who are and those who are not direc- 
tors ; why to the liability created by the 15th rule of the charter, 
which charges all the stockholders with an ultimate liability for 
all the notes or bills issued, in proportion to the. amount of the 
value of each one’s share or shares, add this stringent. liability 
upon such of ee eke as happen to be directors? In 
answer to this reasoning, I admit, that it was the intention of the 
Legislature to restrain the directors from over-issues; by making 
‘them liable for the excess. ‘This liability, by operating. upon the 
pecuniary fears of the directors, was no doubt intended to ‘se- 
cure sound banking, and thus protect-the whole community 
from the evils of an irredeemable currency. _ That this was the 
policy which suggested this onerous and discriminating liability 
‘of the directors, is not a matter of doubt. It was imposed upon 
them, because they are directoys ; because they are the executive 


















“4 





DECATUR, AUGUST TERM, inal 111 


* Neal vs. Briggs e¢ al. 








agents of the corporation, charged with the duty of administer- 
ing the charter. By holding up to their view a personal respon- 
sibility,'the Legislature hoped to protect the whole country 
from the most disastrous of all -monetary evils, a spurious cur-— 
rency. And it is also true, that to be charged upon this liabilty 
rule, will be felt as a punishment. The pocket nerve vibrates 
painfully responsive to the slightest unfriendly: touch. But . 
all these admissions do not yield the point that this is a penalty. 
It may be a Statute liability, and yet be intended as a punish- 
ment and a preventive against abuses. A Statute liability might 
just as well originate in such a policy as a-penalty, and’ Pill 
add, is just as well calculated to promote it. This issomething 
more than a measure of prevention, founded in a policy which 
looks to the public at large; tts also a measure of individual secu- 
rity, which creates rights in individual citizens ; and this is the dis- 
tinction upon which this case, in our judgment, rests; a dis- 
tinction founded in good sense, and asI hope to show, upon. 
authority. It cannot be, claimed with any. show of plausi- 
bility, that the provision being considered, has any similitude to 
the penalty of a bond, and if it had the resemblance, would avail 
nothing in support of the defendants’ plea. The six months’ bar 
applies alone to penalties created by Statute, for which the creating 
Statute provides no limitation. The penal part of a bond, of 
which I am now speaking, is subject to a limitation provided 
by-law, to wit: the limitation for instruments under seal ; and 
if in principle, like a penal bond, then the same bar, by analogy, 
would apply to this case. There is, however, no analogy 
between a liability created by a Statute, andthe penalty of a 
bond to secure the performance of covenants. That kind of 
penalty, therefore, is not within this discussicn. .Penalties are 
punishments, -inflicted by law for its violation.. In its broad 
signification, a penalty means any punishment, but, its more 
specific meaning is a pecuniary punishment, Bouvier’s Law Dict. 
Penalty, 2 vol. 306, 307. 

Where counsel claim this to be a penalty, I understand them 
ta use the word in the last specified sense. That is, theyhold 
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that the liability on the directors is a pecuniary punishment: for 
the violation of the charter, which is a public law of the-State. , 
This is clearly the kind of penalty barred .in | six months, by 
the Act of 1776. This kind of’ penalty, then, is_the,sanction 
of a public law, whether that law be mandatory or prohibitory. — 
Just as death is the sanction of a law against treason. It is 
_ intended to constrain obedience by a pecuniary mulct, and is 
usually applied to offences not ‘mala in se, but mala prohibita. 
It has for its object the enforcement of ‘a law in which all. the 
_ people of the State are equally interested,.or.the- protection of 
_right$ common in kind to all the people of the State. Its inflic- 
tion is variously provided for. . Sometimes the Legislature pro- 
' vides for infliction by a criminal prosecution; at others; by an 
action, charging certain officials with the duty of instituting and 
prosecuting it; and at -others again, by authorizing any citizen 
to sue forit, and making it the interest of somebody to sue, by 
giving the informer a part of the penalty. One characteristic 
of all penalties is, that when recovered, they belong equally to 
the public, and except where the informer gets part, they are 
applied to some designated use. Now, as.a bank charter is a 
public. law, and’as sound banking is a policy.in which all the 
people are interested—as the right toa sound currency is a right 
"common to every citizen—it may be said, and with truth, that, 
considered in the light of the views just presented, this liability 
isa penalty. But mark, that the ‘liability stops not at the pub- 
lic weal; the 8th rule creates and vests rights in individuals. 
It declares-the liability, and proceeds to declare for whose personal 
benefit it is crea, to wit: the creditors of the corporation—each 
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and every of them. Not only so, but it places a remedy in their 
hands, to wit: an action of debt, and charges the estate of the 
directors with a debt in their favor. ‘To whom does the recov- 
ery belong in this case? ‘Io the public, or to an. informer, in 
part? No, but to a creditor: He alone can sue for the excess. 
Before any one. can take a benefit under this Act, he must show 
himself a creditor; and, eo instanti, when any citizen becomes a 
creditor, in case of excess, he has an interest coupled with a 
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right—a personal, individual right—to recover, out of the direc- 
tors, to the amount of his claim. 

The charter ‘creates the liability in favor of individuals, and 
that distinguishes it from .a penalty. Without the Statute pro- 
vision, the individual would have no such right—with it and un- 
der it, hé has the right, and therefore, itis a Statute liability. ‘The 
law, which is the very highest evidence of: a legal liability, hav- 
ing created a debt in favor of the citizen, in the absence of an 
express limitation, it:can be subject to no limitation short of 
that which will bar a debt of equal grade, to. wit: a judgment. 
I could refer to numerous instances, to be _ found “ionr own 
Statute book, to illustrate the difference between this Statute lia- 
bility and a penalty. Let one suffice. The Act of 1818, against 
manumission, provides penalties against its violation. “Among 
other things, it enacts that all wills and contracts for the manu- 
mission of slaves. shall be void, and subjects all persons making, 
or concerned therein, to a penalty of $1000. It provides that 
this and the other penalties which it imposes, shall be appropri- 
ated, one-half to the use of the person-suing or prosecuting for 
them, and the other half to.the use of the County in which the 
offence is committed; and that they shall be prosecuted, recovered 
and enforced by action of debt or indictment in the Superior Courts, 
according to the ordinary course of proceedings therein. - Prince, 
794 to798. The liabilities of this Act are penalties. ‘They go, when 
collected, to the informer and the public. No person or. persons 
are especially interested in them; no.person or class of persons 
acquire rights in them; no person or class of persons are au- 
thorized to sue for them; all have an equal right to sue; and 
suit or prosecution is insured, by giving one-half to the informer. 
The policy of this law against manumission is enforced by pen- 
alties to be recovered by a criminal prosecution, or by gui tam 
actions. Is it necessary to point out the difference between this 
Statute and the 8th rule of the Commercifl Bank charter? I 
am sure itis not. The actions given under such penal Statutes, 
are for the maintenance of a public policy, and the limitation 
applied is for the ease and relief of the citizens at large. 

But the action given in this case is not alone to secure a 
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public policy; it is also to secure an individual right, and the 
reason upon which the limitation *s made in case of a penalty, 
does not‘apply to this right, to wit: the ease and relief of the cit- 


‘izens. Whether the policy of the six months’ limitation to pen- 


alties had its origin in a purpose of the Legislature to insure 
their infliction by prompt.action, or in a merciful regard for the 
repose of offenders, it is manifest that these purposes do not, 
and could, not require the same limitation to be applied to the 
claim of an individual, existing by authority of law. That the 
creditor may sue for and recover the amount of his debt, in case 
of excess, because of the provision found in the 8th rule of 
this charter, cannot be controverted.. It is then-a remedy for a 


right given by Statute. The position of the counsel for defend- 


ants in error, would subject the right thus given to a limitation 
of six months. Now, could the Legislature have so intended? 
Is it to be supposed that a security thus specially guarded by a 
Statute, was intended to be extinct, unless the creditor sues up- 
on it within six months? . To suppose this, would be to convict . 
the Legislature of acting contrary to all the analogies of the law of 
limitation. Debts secured under seal are barred by our law in 
20 years; by'promissory note in six years, and upon account in 
four years ; yet this debt having the security of a Statute, it is 
insisted, must be barred in six months. 
It is claimed in the. argument that this is a penalty, because 
the charter provides that it shall not exempt the corporation and 
its effects from liability for the excess. This fact is considered 
as demonstrative of the legislative will, that the property of 
the corporation should stand the security for the debt, whilst 
this liability is to stand as a punishment of the directors for 
violating the charter. ‘The argument would be just as strong, if 
no such. provision against an exemption of the corporation,. was 
found in the 8th rule ; for I conclude that without it, the corpo- 
ration would be liable. It seems to have been inserted from 
abundant caution. The argument, if. sound, proves too much. 


_ If this position of counsel be a just construction, then it follows, 


that in case of excess, a creditor may sue and recover the pen- 
alty, and recover, also, the amount of his debt, out of the corpo- 
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ration—thus having two satisfactions. “The amount of his debt.he 
recovers as a penalty, and the same amount he récovers out of the 
corporation,as a debt of the corporation. Upon this view of it, the 
Legislature stands: convicted of the folly of granting a gratuity 
to one class of citizens, to wit: the creditors of the bank, to the 
exclusion of all others. There is no doubt in my mind, but 
that a recovery against the directors, will be a good plea in bar 
to an action against the corporation for the same debt. The liability 
of the directors is not wtimate, but immediate, if there is an ex- 
cess.. How far the directors, or any of them, having paid the 
debt, would be subrogated to the rights-of the creditor against 
the corporation ;~or, what are their rights and obligations inter 
sese, are questions not made, and which I shall not now discuss. 
> The truth is, that all the remedies given in this charter, are 
to be considered ascumulative. Ifthe Legislature has multiplied 
them unnecessarily, which I do not assert, that is no argument 
against any one of them. In construing the 8th rule, we are to 
look to the subject-matter: upon which the Legislature. was act- 
ing—that is, banking ; and to the object which they had in 
view, and that was to protect the citizen, into whose hands the 
bills or other obligations of the corporation might fall, from loss. 
In the light of these criteria for construction, there is no uncer- 
‘tainty or doubt brooding over it. They intended to charge the” 
direetors with a liability to the creditors, in order to protect them 
from loss, or the chances of loss. That they have done this 
by enactments of great severity, and which may, at times, work 
hardship, may be true. Whether that be so, or not, does not 
aftect the obligations of this Court. We are here to give effect 
to the laws of the land; and it is our purpose to do it without 
fear, favor, or affection. 

In reference to this, and all similar provisions found in the 
charters of this State, it may be proper to say, that they are jus- 
tified by the paramount importance of the subject; by the vital 
stake which the community holds, in the soundness of the cir- 
culating medium ; by the facility with which corporations may 
perpetuate abuses, and their corporative irresponsibility. Again, 
the liabilities imposed upon the corporators and directors, are 
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conditions coupled with the fravichiied: No man is bound to 
accept a bank charter, and no man incurs*liability under it, un- 
stil he does accept. If he does accept, he takes the benefit of 

. the grant, and, also, the burthen of the obligations. And he 
accepts with his eyes open; ‘the liabilities are not hid away in 
a corner ; they are blazoned on the face of the charter ; promul- 
gated by publication; proclaimed, as it were, upon the house- 
top. What right, then, has he to complain? “If he accepts up- 
on a latent hope of impunity, growing out of the impracticabil- 
ity of enforcement, or a usage not to enforce, then we say, that 
the time has arrived when such hope is delusive. 

4 The distinction taken, to wit: that this is not.a penalty, be- 
cause the Statute creates a right'in individuals to sue and recov- 
er—and, the further position, ‘that in such cases, the limitation 
of penalties and. forfeitures does net apply, are. sustained by au- 
thority. By the Statute 2nd Edward V1. ch. 13th, it is enacted, 
that if any person should take away tithes without setting forth the 
tenth,-he should forfeit treble the value of the tithes taken away, 
This Statute is silent as to who should sue; but it was determin- 
ed that the rightto recover was in the’ party aggrieved by the ta- 
king away the tithes, to wit: the proprietor, and, therefore, : his 
action under the Statute was not subject to the limitation 
Act. The decision in this case, and in all analogous cases, 
goes upon the ground of a statutory right in the plaintiff, and 

- a statutory liability in the defendant. Wherever these exist, a 
Statute of limitation is not pleadable, any more than it is o a 
suit on a domestic judgment. Cro. Car. 513. Car. 1. 2 
Inst. 650. Angel on- Limitations, 83 to 85. The wil of 
Limitations was held not to be pleadable to an action of debt 
given by. the Statutes of Westminister, 2 and 1. Ric. 2, C. 12, 
against a Sheriff for an escape, because the Statutes upon 
which the plaintiff’s action is founded, are specialties. -. Jones 
vs. Pope, 1 Saunders’ R. 37, 8, 9. ‘The same doctrine in a sim- 
ilar case was held in Ward vs. Reeder, 2 Har. & McHen. (Md.) 
R. 154. ..Angel on Lim. 83, note 3. 

In Woodgate vs. Knatchbrell, Ashurst J. says, “it has been 
held, in many instances, that where a Statute gives cumulative 
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damages to the party grieved, it is not a penal action, and plain- 
tiff is entitled to costs. 2 7. R.154,5. By the Act 31 Eliz- 
abeth, c. 5, §5, a'limitation is prescribed to actions brought* 
upon -penal Statutes for the recovery. of forfeitures. This’ 
Act of Limitation has been construed in England not to extend 
to actions brought by the party grieved. 1 Show Rep. 353, 4.. 4 
Carth. 233.' Comb. 194, 4-Mod. 129. 12 Mod. 27. 'S. 
C. Wills, 443. .3 M. & Selw.134. 1 Tidd’s Pract. 13 and 
14. These authorities are conclusive of this case ; for if the limi- 
tation to penalties in England,~ by the 31st Elizabeth, extends 
not to actions on Statutes by the party aggrieved, the limitation 
to penalties, by our Act of 1776, extends not to this suit, brought 
by a party aggrieved, on a liability enacted by the Charter of’ the 
Commercial Bank at Macon. In Goodridge vs. Rogers, the Su- 
preme Court of Massachusetts: held exactly the same way, in a 
similar case. .The Statutes of Massachusetts provide asa rem- 
edy for trespasses upon real estate, a forfeiture of treble the val- 
ue, to be recovered by any one or more of the persons interested 
in the lands, who may sue for themselves and others—one 
moiety to go to the plaintiff, and the other to the whole of the 
other co-tenants. To an action brought under these Statutes, 
the defendant pleaded a Statute of that State, limiting actions 
Jor forfeitures on penal Statutes. (Just such an Act in princi- 
ple,.as ours of 1776.) The Court disallowed the plea—Pul- 
nam, J. saying: “Now, it is true, that in the actions upon the 
St. 1785, c. 62, for injuries done to real estate, one-half of the 
forfeiture is to inure to the benefit-of him who prosecutes, yet 
it is in the nature of a remuneration for the injury he has receiv- 
ed in common with his co-tenants. ‘The action must be brought 
by one or more of the co-tenants who had received the injury, and 
not by any other person, who had not received any particular 
damage. Such actions may be brought by a common informer, 
for the recovery of penalties accruing in penal actions. The 
latter actions are given with a view to the. preservation of the 
peace, and upon public policy and expediency, and the limita- 
tion is to be applied for the ease and relief of the citizens ; but 
the former actions are evidently intended to provide a mode of 
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redress Sor injuries inflicted upon, or suffered by individuals, and 
are properly considered as remedial.” 22 Pick. 496, 497. 
8 Ibid, 320. I have only. farther to say that when a Statute creates 

; a liability, that liability is a specialty, ‘and is subject to no limi- 
tation except such as applies to domestic judgments, and that is 20 
years. That this-8th rule creates a Statute liability, see Lane 
vs. Morris, 8 Geo. R. 478. Ibid, 10 Geo. R.. 164, 5, and the 
authorities referred to. The ease of Lane vs. Morris grew out of 
a liability clause, charging stockholders, personally, in a differ- 
ent charter; but, as to the question whether this is not a statu- 
tory liability, Ican see no difference between this case and that. 
Our opinion is, that the Court erred in sustaining the defendant’s 
motion to dismiss the action, upon the ground of the plea of the 
Statute of limitations. 

[4.] We also think that the plaintiff was in time to move to 
strike the plea—a Case is not submitted tothe Jury until the 
declaration is read, and the plaintiff ready to submit his proofs. 

[5.] ‘And, it is further our opinion, that, under the pleadings and 
proofs, there was a case made, sufficient to entitle the plaintiff 
to go to’ the Jury. 

Let the judgment below be reversed, on all the points made. 








No. 22.—Wm. H. May, plaintiff in error, vs. SamuEL Daw SON, 
defendant in error. 


[1.] A schedule. filedeby an insolvent debtor is amendable, provided, he 
will show tothe satisfaction of the Court, by affidavit, or otherwise, that 
the omission arése from ignorance, inadvertence, mistake, or from inability 
at the time to make it more perfect. He must amend instanter, however, 
and will not be permitted by doing so, to hinder or delay the creditor. 


Ca. Sa.in Bibb Supenor Court. Motion to continue. Deci- 
ded by Judge Powers. - May Term, 1852. 
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Samuel Dawson having been arrested by virtue ofa ca. sa. 
in favor of Wm. H. May & Oe. gave bond and security to ap- 
pear and take the insolvent debtor’s oath, and: gave. plaintiffs 
notice, and filed for his schedule the following paper : | 


Sa. and arrest, in Bibb 


Mog Superior Court. 


SamoeL Dawson. 

The defendant in the above cause has.no property of any’ 
kind or interest, except an unsettled cotton account, with Charles 
Hartridge and E. & R. R. Graves. 

10th June, 1850. 

At the term of the Court to which the ca. sa. was returnable, 
the plaintiff objected to the schedule. The Court sustained the 
objection, on the ground that it was “ vague, incomplete, and 
in law, not sufficient.” \'The defendant then moved to continue 
the case, “in order to amend his schedule so as to show, that 
upon a final settlement of the said ‘cotton .accounts,’ his inter- 
est or share of. the profits was nothing, but on the contrary re- 
sulted in a loss.” The defendant also stated “that when he 
filed his schedule, he was advised by counsel that he could 
amend his schedule after the cotton alluded to should: have 
been disposed of.” 

The Court granted the continuance, and counsel for plaintiffs 
excepted. » 


Wiuuam H. May & a 
a. 


RurHerrorD, for plaintiff in error. 


Wuittte & Hives, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


" [1.] The defendant in error was an applicant for the benefit of 
the Insolvent Debtor’s Act. The following is the schedule filed by 
him under the Statute: “The defendant has no property of any 
kind or interest, exeept an unsettled cotton account with Charles 
Hartridge and G. & R. R. Graves.” 

He moved the Court to be allowed to take the oath prescri- 


“ 


he 
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bed for honest debices! The application: was yinialateak: on the 
ground that the schedule was f®o vague-and indefinite, and 
was not'a compliance with either the letter or spirit of the Act. 
The- defendant then moved the Court to continue the case, for 
the purpose of enabling him to show that upon a final settle- 
ment of the cotton account, referred to in his schedule, his in- 
terest was nothing—the investment having resulted in a loss, 
instead of a profit. He further showed that when he filed his 
original schedule, he was advised by his ‘counsel that he ‘could 
amend the same after the cotton transaction had been finally 
settled. 7 

‘The Court granted the continuance, and counsel for the cred- 
itors exceptan : , 

We do not dou! but that the schedule filed_by an insolvent 
1e1 dle » provided, he will show by affidavit or oth- 
erwise, to the Satisfaction of the Court, that the omission arose 
from ignoran¢ey jnadv ertence, mistake, or from inability at the 
time to make it more perfect. He must amend instanter, how- 
ever, and will not be permitted by doing so, to hinder or delay 
the other party. 

Had the defendant set out fully in the first instance, in his 
schedule, which is little better than a piece of blank paper, what 
his interest was in the. cotton, to which he alludes, it would 
have been sufficient; orhad he done this at the hearing, when 
it appears from his own showing that the business was wound up, 
it would have sufficed, And it was not incumbent on him to 
prove that it resulted unprofitably. This the creditor could 
have looked after, had he seen fit to do so. And yet it ‘would 
seem from the record that this was the only reason for asking a 
continuance. 

The original schedule was no compliance with the law; and 
all he could ask was to be allowed, at the hearing to perfect it. 
Every man is presumed to. be acquainted with-his business, well 
enough at least, as to exhibit such a statement as will satisfy 
the requisites of the Statute. He is not expected or required 
to do impossibilities. He is. only to state the facts of the case 
_ as full‘and complete as the nature of the thing will permit. 
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While, therefore, we are extremely reluctant to curtail or con- 
trol the discretion of the Court, unless where it has been most 
capriciously exercised, yet, believing this to be a most impor- 
tant point of practice, and that the ends of justice are involved 
in its correct_adjudication, we must say that the Court erred in 
giving the defendant a lien for the purposes.set forth in the re- 
cord. ‘The interest of the debtor, as well as of the creditor-class, 
is opposed to needless delay in these proceedings. Securities, see- 
ing that the term of their liability may be thus protracted, will 
be more unwilling to become the bondsman of the debtor. 

Judgment reversed. 


A. 





No. 23.—Henry P. Jones, plaintiff in error, vs. Joun T. Fot- 
woop, defendant in error. 


[1.] Where L, as the guardian of F, on a settlement with J, for certain ne- 
groes named in a trust deed, and one of the negroes named therein was 
missing, about which there was, however, some controversy, and to settle 
the matter, another negro was given up in the place of the one alleged by 
the guardian to be missing: Held, that the party giving up such negro, 
could not afterwards recover him from the guardian’s ward, in an action of 
trover; provided, he gave him up to the guardian on the settlement, by 
way of compromise, for the one named in the deed of trust, which was 
alleged to have been missing. 

[2.] The Courts will favor family compromises of even doubtful rights, when 
fairly made. 


Trover, in Bibb Superior Court. Motion fora newtrial. De- 
cided by Judge Srarx, presiding for Judge Powers. May 
Term, 1852. 


This was an action of trover, brought by Henry P. Jones, 
against John T. Fulwood, for the recovery of a negro man slave, 
_ Frank. 
vot. xm 16 
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On the trial, the plaintiff introduced in evidence a deed of 
trust, executed by Andrew Hampton, Mary Hampton, his wife, 
and her trustee, Thomas H. Wilkinson, in -1829,-by which the 
said Andrew and Mary, conveyed to John T. Fulwood, certain 
negroes, when he should arrive at the age of twenty-one. 

Plaintiff also introduced in evidence, a catalogue of the names 
and ages of the negroes; the right hand side containing the 
names and ages of those conveyed in the deed of trust; and on 
the left, the names and ages of their increase were set down. 
This catalogue was made out and submitted by Mrs..Hampton, 
in 1846. ‘ Plummer,” a boy, was put down as one of Fan- 
ny’s children, (who was named in the deed of trust,) at fifteen 
years old. The right column of the catalogue contained, a boy 
named Jim, set down at “three years” of age. 

Plaintiff then read in evidence, the depositions of Thomas R. 
Lamar, taken by commission. Witness was guardian for the 
defendant ; when his ward came of age, he attended in Laurens 
County, to receive the négroes belonging to the defendant. 
Witness received a boy named Plummer; a boy by the name 
of Jim, named in the trust deed, was missing, and plaintiff gave 
up Frank in his stead. Col. Jones, at the time of the settle- 
ment, said that Plummer and Jim were the same, and it was so un- 
derstood in the family; Plummer was put down by Mrs. Hamp- 
ton, as fifteen years old, at the settlement, in December; 1846.” 

Ivey Morris, by interrogatories, examined, swore—“ That he 
was acquainted with the negroes of Andrew Hampton, in 1839; 
\ndrew Hampton was the husband of John Fulwood’s widow ; 

‘ness knew a boy of his, whose: name was Jim Plummer; 

pon sometimes called him Jim, and sometimes Plummer ; 
: Fanny’s child. In 1839, he was twelve or fourteen 
old, and Fanny at that time had but two children, Moses 
aid Jim Plummer.” 

Alsey Hair examined by interrogatories, swore—“ She was 
well acquainted with the negroes of Andrew Hampton, who was 
the Lusbana of John Fulwood’s widow; she knew Jim or Plum- 
mer, sometitnes called by one, sometimes by the other name, 
was the son of Fanny ; Jim or Plummer, is now about 22 years 
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of age; he was, at the time I became acquainted with him, 
about three or four years old—which was about sixteen years or 
more ago; Fanny at that time, had three children, Moses, Jim 
or Plummer, and an infant child.” 

The defendant introduced no evidence. 

Among other things, the Court charged the Jury—* That if 
they believed that Frank’ was given up by plaintiff, to Thomas 
R. Lamar, guardian of defendant, in the way of compromise, 
that they must find for the defendant.” 

The Jury found a verdict for the defendant. 

Whereupon, counsel for plaintiff moved the Court for a new 
trial; upon the grounds, ~ 

Ist. That the Court erred in its charge to the Jury, there 
being no evidence of any compromise to support the charge. 

2d. The Jury found contrary to law. 

3d..The Jury found contrary to evidence. 

The Court refused the motion for a new trial, and this decis- 
ion is assigned as error. 


Por, Nisset & Pos, for plaintiff in error. 
CHAPPELL, for defendant in error. 
By the Court.—Wanver, J. delivering the opinion. 


[1.] This was an action of trover, for the recovery of a negro 
slave, named Frank. The plaintiff in the action, insists that he 
is entitled to recover, on the ground that Frank was delivered 
to the guardian of defendant, by mistake, at the time his negroes | 
mentioned in the trust deed, were delivered. 

The record shows that at the time the negroes and theirincrease, 

mentioned in the deed of trust, were delivered to the defendant’s 
guardian, by the plaintiff, that a boy by the name of Jim; includ- 
ed therein, was missing. ‘The guardian claimed hin, or, that he 
should be accounted for; the plaintiff, in order to account for the 
missing negro, said that Jim and Plummer was the same negro; 
that he was sometimes called Jim, and sometimes Plummer. Here 
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then, was a controversy betw een n the guardian of defendant andthe 
plaintiff, asto whether the boy Plummer, which had beendelivered, 
was the same negro which was designated in the deed of trust, by 
the name of Jim. The plaintiff appears to have been as fully 
cognizant at the time of the delivery of -the negroes, (if such was 
the fact,) that Jim and Plummer was the same negro, ‘as he is 
now; for Doctor Lamar testifies; “that at the time of the settle- 
ment, the-plaintiff said Plummer and Jim were the same, and it 
was so understood in the family ;” the plaintiff, however, gave 
up the boy Frank, now sued for, in the place of Jim, who was 
missing. ‘lhere is conflicting’ evidence in the record, as to the 
fact of Jim and Plummer being the same negro. 

The Court charged the Jury, among other things, that if thiey 
believed that Frank was given up by the plaintiff, to the guar- 
dian of defendant, by way of compromise, that they must find for 
defendant ; to which portion of the charge of the Court, plaintiff 
excepted, and now assigns the same for-error here. 

The argument is, that there is o evidence in the record which 
would authorize the charge of the Court; that it was made upon 
an assumed state of facts, and therefore erroneous, as has been 
repeatedly ruled by this Court. ‘There is no foundation for the 
objection, in our judgment. 

Doctor Lamar, as the guardian of the defendant, demanded 
of the plaintiff, the negroes-‘named in the trust deed, and their 
increase. On the: settlement with the defendant’s guardian 
therefor; one of the negroes named in the trust deed, was mis- 
sing. The plaintiff said Jim and Plummer was the same negro, 
and was so understood in the family. The guardian does not 
appear to have been satisfied with that statement of the. plaintiff 
in regard to Jim, and required another negro in his place. There 
was clearly 2 controversy between the defendant’s guardian and 
the plaintiff, in regard to the boy Jim; that controversy was 
settled or compromised, by the plaintiff’s giving up to the guar- 
dian another negro by the name of Frank, which the guardian 
has since turned over to his ward,.who is now the defendant. 

[2.] In Stockley vs. Stockley, (1 Vesey and Beame, 30,) Lord 
Eldon heid, that family compromises of even a doubifid right, 
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should be favored. We find no error in the charge of the Court, 
and the Jury having found a-verdict in favor of the defendant, 
on the evidence submitted, we shall not disturb it. 

Let the judgment of the Court below be affirmed. 





No. 24.—Joseru Harper, plaintiff in error, vs. Joun Scort, 
defendant in error: 


[1.] An ante-nuptial settlement, which was, by agreement between all the 
parties interested under it, aiter the marriage, extinguished,and the prop- 
erty named in it divided and delivered, cannot constitute a consideration 
for a subsequent conveyance, by the husband to the wife, of the property 
received by him under such division. 

[2.] A voluntary conveyance by a husband to his wife, of slaves, is within 
the spirit of the Statute .27¢h Elizabeth, and void as against subsequent 
bona fide purchasers without notice. 


[3.] Such conveyance is also void as against subsequent bona fide purcha- 
sers without notice, upon Common Law principles. 

[4.] In order to the introduction of secondary evidence of the contents of a 
lost paper, it is only necessary to establish a reasonable presumption of its 

loss or destruction; and this presumption is held to be established, when 
the party shows that in a reasonable degree, he has exhausted all the 
sources of information and means of discovery, which the nature of the 
case suggests, and which were accessible to him. 

[5.] The sayings of a deceased person, relative to her seizure and disposition 
of a lost paper, held to be admissible to prove presumption of loss or de- 
struction. 

[6.] In an action of trover, a person who has sued out a possessory warrant 
for the property, against the plaintiff, and given bond under the Statute, 
to have the property forthcoming, to answer a judgment for the same, 
held to be an incompetent witness for the defendant. 

[7.] A surety on such bond with other sureties, cannot be removed from the 

bond by the Court, with a view to make him a competent witness in the 

suit, upon an offer to substitute another security in his place, without the 
consent of his co-sureties. 
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Trover, in Houston Superior Court. ‘Tried before Judge 
Jounson, presiding for Judge Powers. April Term, 1852. 


The record discloses these facts: In 1836, James Hudson 
intermarried with Sarah Walden. She was a widow, with two 
sons, by a former marriage, to wit: Joseph Harper and Jesse 
Harper, and possessed thirteen slaves and several lots of. land. 

' Prior to their marriage, they entered into an agreement in refer- 
énce to her property, of which the following is a copy : 


* © “ GEORGIA, Houston Counry : 

Know all men by these presents, that whereas, James Hudson 
and Sarah Walden, both of the State and County aforesaid, 
agree to marry; and the said James Hudson, do agree on his 
part, that all the negroes, thirteen in number, and four lots of land, 
Nos. 49, 50, 29, and 30, be hers her lifetime, and then to be- 
long to her two sons, Joseph Harper and Jesse Harper, in case 
there is no issue between them; if there is, then all- to belong 
to it. And I, Sarah Walden, do agree on my part, that James 
Hudson, do have all that he can make off of them her lifetime, 
if he survives her; and she, the said Sarah, further agrees not 
to claim any part of the property belonging to said James Hud- 
son.” 


The above agreement, entered into on the 10th day of Janu- 
ary, 1836, and signed by the above named parties, and witness- 
ed by the Rev. Samuel Anthony. Witness, we do both agree 
that the above is a true copy of the original, which is lost or mis- 


laid, and cannot be found. 
JAMES HUDSON. 


her 
SARAH x HUDSON. 


mark. 


Jn 1837, at the instance of Mrs. Hudson and the defendant, 
Joseph Harper, this marriage agreement was revoked; and in 
lieu thereof, all the parties in interest, agreed that the property 
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should be divided into three equal parts—one-third to each of 
the two Harpers, Joseph and Jesse ;-and-the other third to James 
Hudson, to wit: a negro man, woman, and her increase (which 
are subject-matter of this action,) in fee simple. 

In 1842, James Hudson executed the following instrument. 
After giving-a copy of the original agreement between himself 
and his wife, Sarah Hudson, he proceeds : 


“ My beloved wife, having (many, some or from,) just causes 
become afraid that she will be deprived of her just dues and. 
support, out of her property, above named, I, James Hudson, do “4 
hereby relinquish to her, all my claims to her property, as above 
named, that [may be, was left,]in my hands, and all that part of 
the stock and household furniture that was hers. 

Signed and sealed, this 23d April, 1842. 

JAMES HUDSON.” 


On the 20th February, 1849, James Hudson sold the negroes 
in dispute, and which had been awarded to -him under the 
agreement of 1837, to John Scott. 

Subsequently to this sale, Thomas J. Harper, as the “ prochien 
ami,” of Mrs. Hudson, sued out a- possessory warrant against 
Scott; at the hearing of which, the Justices awarded the posses- 
sion of the negroes to Thomas J. Harper, as the next friend of 
Mrs. Hudson. 

Scott then brought an action of trover; for the recovery of the 
negroes, against Joseph Harper, in whose possession he found 
them. 

On the trial, plaintiff, in order to lay the foundation for intro- 
ducing secondary evidence as to the agreement between James 
Hudson, Mrs. Hudson, and the Harpers, by which one-third of 
the property was given to James Hudson, in. fee simple, éxam- 
ined Charles F. Hudson and Henry A. Scott, as witnesses. 

Charles F. Hudson, sworn—“ There was a settlement be- 
tween James Hudson and wife, and Joseph and Jesse Harper, 
made at the instance of Mrs. Hudson and the Harpers; the 
truak containing the instrument was broken open; I heard Mrs. 





- 128 SE PREME COURT OF GEORGIA. 





Harper v8, Scott. 





Hudson say she had the instrument taken ant of the trunk, and 
that her husband would never see it again.” 

Henry A. Scott, sworn—‘ He was son of the plaintiff did 
much of his writing; examined his papers frequently in the gen- 
eral course of his business; never had seen such a paper; his 
father is now sick, and unable. to attend Court; Mrs. Hudson 
after her separation from her husband, went to defendant’s 
howse, and carried her trunks and clothes ; she died at defend- 

Sant'shouse, since the suit was brought.” 

~ Fhe Court then overruled the objection made by counsel for 
defendant, and allowed: the evidence of Charles F. Hudson, in- 
cluding the sayings of Mrs. Hudson, to go to-the Jury; and de- 
fendant excepted. 

In the progress of the trial, the defendant. offered Thomas J. 
Harper as a witness, “‘to prove that defendant was not in pos- 
session of the property-at the time the demand was made, but 
that it was in the possession of Sarah Hudson or of himself, as 
the next friend of the said Sarah Hudson.” 

Plaintiff objected to the witness, on the. ground that he was 
interested in the result of the suit. | 

‘The Court sustained the objection, and defendant excepted. 

The defendant moved the Court to permit..him to give other 
bail,-in lieu of Jacob N. Goff, one of his securities on the bond 
for the forthcoming of the negroes, who was a material witness 
for the defendant—there being two other securities to said 
bond. 

The Court refused to allow the substitution to be made, un- 
less the assent of the other securities was first obtained. - The 
Court offered, at the same.time, to allow the defendant to sub- 
stitute a new bond; the defendant failed to obtain such consent 
or to substitute a.new bond; and defendant excepted to the 
ruling of the Court. 

Exceptions were filed by the defendant, to the charge and 
refusals to charge of the Court, which the decision of this Court 
renders it unnecessary to set out in full. 

: 4 Upon these several'exceptions, errors are assigned, 

















DECATUR, AUGUST TERM, 1853. 129 
; Harper vs. Scott. 








Por & Hunter, for plaintiff in error. 
Stupss, Warmer & Hatt, for defendant in error. 
By the ‘Court.—Nisner, J. delivering the opinion. 


[1.], The questions made on the instructions of the Court,rela- 
tive to the instrument executed by James Hudson, in 1842, ar 
on the Court’s refusal to instruct as requested by counselfor--. 
the defendant, are mainly relied upon for a re-hearing, and are 
first to be considered. In 1836, James Hudson, being about 
to enter into matrimony with Mrs. Sarah Walden, made with 
her a settlement, in which it was stipulated on his part, that the’ 
property which she then owned, consisting of some thirteen 
negroes, and several lots of land, should be her’s for her life- 
time, and at her death to belong to her two sons, by her first 
marriage, Joseph and Jesse Harper, in case there should be ho 
issue of the marriage, and if there should be, then the property 
should go to the issue. It was stipulated on her part, that he 
should have all that he could make off. this property during her 
life, if he survived her; and that she would not claim any part 
of the property belonging to him. The marriage was consum- 
mated ; and in 1837, some of the parties, as it would seem, 
being dissatisfied with the condition of things, they all came 
together, and at the instance of Mrs. Hudson and her two sons, 
Joseph and Jesse Harper, divided the property thus previously 
settled upon her; she consenting to part with her life interest— 
he with the profits he could make off the property, and the two 
Harpers with their remainder in fee of the whole property, in 
consideration that James Hudson should have. one-third of the 
property, and each of the Harpers one-third, in immediate fee 
simple. In pursuance of this arrangement, the Harpers took 
into possession, each his respective third, and James Hudson 
his third. Among the negroes thus divided, and which fell to 
the share of James Hudson, are those which are the subject of 
this suit. Thus matters stood until 1842, when the old lady, 

VoL. wit 17 
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being again dissatisfied; and it may be, instigated to do so by 
her sons, Joseph and Jesse Harper, an attempt was made to set- 
tle upon her the property which her husband had received. 

The attempt was made thus: The settlement of 1836, the 
stipulations of which I have already stated, was literally copied, 
and to the copy the following statement appended: 


“ The above agreement, entered into on the 10th day of Jan. 
1836, and signed by the above named parties, and witnessed by 
the Rev. Samuel Anthony. Witness, we do both agree that the 
above is a true copy of the origitial, which is lost or mislaid, and 
cannot be found.” 


This statement was signed by James Hudson and Sarah 
Hudson. 

Upon the same paper, and immediately following, is found 
the following : 


“My beloved wife, having (many, some or from,) just causes 
become afraid that she will be deprived of her just dues and 
support, out of her property above named, I, James Hudson, do 
hereby relinquish to her all my claims to her property, as above 
named, that (may be, was left,) in my hands, and all that part of 
the stock and household furniture that was hers.” 

Signed and sealed, this 23d day of April, 1842. 

Signed, JAMES HUDSON. 

Witnessed by James Hupson, Sen. and Ropert W. Watker. 


Being proven by R. W. Walker, the foregoing instrument 
was recorded in Houston County, where the parties lived, in 
October, 1845. 

Subsequently to its execution, James Hudson sold the ne- 
groes now sued for, to the plaintiff, for a valuable cosideration. 
They were delivered to Thomas J. Harper, under a possessory 
warrant sued out by him as next friend for Mrs. Hudson, against 
the plaintiff, who subsequently brought this action of trover for 
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their recovery, against Joseph Harper, who was thought to che 
in possession. 

The defendant seeks to defeat his recovery, by. showing title 
out of him, and relies upon the instrument of 1842, as a valid. 
settlement of the negroes upon his wife, by James Hudson. 
Hence the questions made upon the force and effect of that 
instrument, which I am now to discuss. As the view we take 
of that instrument, coincides. with that: taken by Judge Johnson, 
who tried the case, in his instructions to the Jury, I shall not 
consider separately the instructions asked or his. responses to: 
them. .The effort of counsel was to relieve the settlement (as 
they claimed it to be,) of 1842, from the legal consequences 
which grow out of its being voluntary—the chief of which is, 
that it is void as against the plaintiff, who was a subsequent 
purchaser without notice. Much ingenuity was displayed by 
the learned gentlemen, in getting up.a consideration to support 
it, and thereby to defeat the conclusion that it was a post-nup- 
tial voluntary conveyance. To our minds, the plain and sole 
view to be taken of it is, that it is purely voluntary; and that 
no title passed under it to Mrs. Hudson, and of course, none to 
those who claim under her, as against the plaintiff, who bought 
subsequently. . There is no evidence of notice to him, except 
the record of the instrument, and that we have adjudged to be 
insufficient. Fleming vs. Townshend, 6 Geo. R. 103. The in- 
structions asked, were all based upon the idea that a considera- 
tion for the settlement of 1842, grew out of the ante-nuptial 
settlement of 1836. In no way can that settlement be connect- 
ed with that of 1842. ‘The former was.a valid contract, having 
marriage for its consideration, and there is no doubt but that it 
would have been a sufficient consideration for a conveyance 
from the husband to the wife; after the marriage, in pursuance 
of its provisions. But the fact is, that the contract of 1836, was 
rescinded, and became-for all purposes. extinct, by the agree- 
ment and division made in 1837. To this agreement, and to 
the division of the property made in pursuance of it, all the per- 
sons interested in the contract of 1836, were parties. It was 
made by James Hudson, the husband of Mrs. Hudson, the wife, 
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and Joseph Harper and Jesse Harper, the remainder-men;; 
there was at no time any issue of the marriage; all these per- 
sons were sui juris; Mrs. Hudson, although under toverture, 
was competent to alien the separate interest which she held. 
And she did by that contract, relinquish the life estate, 
which by the settlement of 1836, she acquired in the property. 
She agreed that the property should be equally divided at once, 
between her husband and her two sons, and it was divided and 
delivered to them. The legal result was, that the original set- 
tlement became extinct, and the title to the negroes vested ab- 
solutely and unconditionally in the respective parties. By this 
agreement, Mr. Hudson acquired the title to the negroes, which 
he afterwards sold to Scott, the plaintiff in this action. The 
existing ante-nuptial settlement was a valuable consideration for 
the agreement of 1837; besides that, there was an actual con- 
sideration moving between all the parties. In lieu of the profits 
which he could make off the property during the life of his wife, 
Hudson acquired. an absolute property in one-third of it; in 
lieu of the-estate in remainder, the Harpers acquired each, the 
present and absolute property in one-third ; and the interest se- 
cured, to her children, was a sufficient consideration for the 
relinguishment of the life estate which Mrs. Hudson. had in the 
property.. It is not questionable but that all these parties were 
competent to contract and to dispose of their respective interest, 
nor does the testimony leave any doubt but that they did in fact 
contract, and thereby dispose of it. It is true that a Court of 
Chancery will, when a contract of alienation, by a married wo- 
man, of her separate estate, is brought before it, see to it, that 
no unfair means were used to induce her to dispose of it; it 
will inspect the transaction closely, and guard vigilantly the 
rights of the feme ; and to this effect the presiding Judge charg- 
ed the Jury. There is not however, any pretence that this 
transaction was not voluntary and perfectly fair, so far as Mrs. 
Hudson is concerned; she makes no complaint; indeed the 
testimony is, that it was entered into at her instance. The 
plaintiff in error, I may add, does not question but that Mr. Hud- 
son acquired a perfect title to his part of the negroes, including 
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those which he sold to the plaintiff in the action below. He con- 
tends, as we shall see, that having a title, he settled them, in 
1842, upon his wife. What I am now seeking to show, is that 
by the agreement of 1837, the whole of the property embraced 
in the settlement of 1836, was legally disposed of and vested in 
Hudson and the Harpers. This being the case, that settlement 
was then extinguished ; it became then—is now, and will for- 
ever remain—a nullity ; as much a legal nonentity, as if it had 
never been made. 

In this condition things stood until 1842. . Mrs. Hudson 
being dissatisfied again, her husband executed the paper bear- 
ing/date on the 23d day of April of that year, and which coun- 
sel claim as a valid conveyance of the property which he had 
received by the agreement and division of 1837. It is a cu- 
riously constructed aftair ; it contains, as hefore set forth, a copy, 
first of the ante-nuptial settlement of 1836; then a declaration 
signed by James Hudson and Sarah Hudson, that the agree- 
ment as shown in the copy, was entered into on the 10th day 
of January, 1836; was signed by them and witnessed. by Rev. 
Samuel Anthony; and that they both agree that-it is a true 
copy of the-original, which is lost or mislaid. Then follows the 
relinquishment before copied, signed by Hudson, and ‘attested 
by James Hudson, Sen. and R. W. Walker. Now itis clear to 
me, thatthe copy of the original settlement and the declaration 
which the parties make concerning it, are operative for no legal 
purpose ; they convey nothing; relinquish nothing ; contain no 
covenants or stipulation of any kind. The parties exhibit an 
old contract, and declare that it was made on a certain day— 
attested and signed; and that the copy is a true copy of the 
original, which was lost. ‘That is their meaning, nothing more 
nor less. If indeed, the old contract had not been annulled by 
the agreement of 1837, the exhibition of the copy in connection 
with the paper signed by Hudson, might be construed, with some 
plausibility, as an attempt to revive in form, a lost contract, and 
thus to afford a testimonial of its vitality. But it does so hap- 
pen, that we are instructed by the record, that that lost contract 
was solemnly annulled, and the property named in it disposed 
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of by: the division of 1837. They are to be viewed therefore as 
being in legal effect a meaningless recital—but the resuscita- 
tion of a dead carcass. Outside of any legal effect, the state- 
ment of thése parties, that such a contract did once exist, may 
be considered as furnishing a motive for the reliquishment in his 
wife’s favor, which Hudson attempts to make. We come then, 
to the relinquishment itself. . It has no connection in its terms, 
or in its legal effect with what precedes it; it has no relation to 
it, except that of mechanical juxtaposition ; it must stand or 
fall upon its own isolated merits. What does it purport to do? 
It relinquishes to his wife, althis claims to her property, which 
may be or was left in his hands. The paper being somewhat 
illegible, it is not certain whether its. true reading is may be or 
was. The property referred to, is unquestionably that which 
was embraced in the ante-nuptial settlement, for his wife had 
none other; one-third of that he acquired in 1837, by the divis- 
ion then made ; and as the negroes in controversy, originally 
belonged to Mrs. Hudson, and came into the possession of. Mr. 
Hudson in 1837, there is no doubt but that the relinquishment 
embraces them. Whilst in the simplest form of a relinquish- 
ment of all his claims to the property, I see no objection to its 
being considered in the light of a conveyance of it to bis wife, 
or of a settlement of the property upon her. To sustain this 
conveyance, ‘no consideration is expressed, and none can be 
inferred. ‘The reason assigned for it, is that she had from just 
causes become afraid that she would be deprived of her just 
dues and support out of her property. Such fears, although 
founded :on just: causes, do not constitute a_ consideration. 
Hudson receives nothing ; she is not injured; neither a benefit 
to him, nor a damage to her is disclosed; it is beyond contro- 
versy ‘a purely voluntary act. Stripped of the foreign. matter 
thrown. about it by the ability of counsel, it stands confessed, a 
naked volunteer. 

[2.] As such, it is void against a subsequent enn with- 
out notice. It is void by Statute 27th Elizabeth, for convey- 
ances of personal property are within the spirit of that Act. 

[3.] And if they were not, a voluntary conveyance is void 
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upon Common Law principles, against purchasers. without no- 
tice. Fleming vs. Townsend, 6 Geo. Rep. 103. 

Upon these views, the defendant failed to show a. title to the 
negroes out of the plaintiff; and as these are the views, in effect, 
given by the Court below in charge to the Jury, we can recog- 
nize-no error in what he did charge, or in his declining to charge 
as requested. 

[4.] The evidence of the witnesses introduced to prove the: 
contents of the agreement entered into in 1837, was properly 
admitted. The existence of the paper was proven. It was ne- 
cessary, in order to the admission of secondary evidence, to 
prove its contents, to establish a reasonable presumption of its 
loss or destruction. Whether in any case such reasonable pre- 
sumption is established, is a question for the Court to deter- 
mine. Itis to be held as established. when the party shows 
that he has exhausted in a“ reasonable degree, all.the sources 
of information and means of discovery which the nature of the 
case suggests, and which were accessible to him. Doe on the 
demise of Vaughn vs. Biggers, 6 Geo. R. 188. 

In this case, the paper was traced into the possession of 
‘Mrs. Hudson, one of the parties to it. It was proven that the 
trunk. which contained the agreement, which I understand to be 
the trunk of Mr. Hudson, also a party to the agreement, and 
who acquired the property in. dispute-under it, and under whom 
the plaintiff claims, was broken open; and Mrs, Hudson was 
heard to say that she had the instrument taken out of the trunk, 
and that her husband would never see it again. She, together 
with her papers, went to the house of the defendant, where she 
died; and the defendant administered upon her estate. Notice 
was served upon him to produce it. It was also in evidence by 
the son of the plaintiff, that his father was sick; that he did 
much of his father’s writing, and in the course of his business fre- 
quently examined his papers, and had never seen any such paper. 
The foundation for the admission of the secondary evidence, 
was laid within the rule above stated, and therefore that evi- 


dence was legally admitted. 
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The saying of Mrs. Hudson, that she had had the instrument 
taken from the trunk, and that her husband would never see it 
again, was proposed to be proven; and the proof being admit- 
ted, the plaintiff in error excepted. Whether it would be com- 
petent to prove the sayings of Mrs. Hudson, upon the trial, as 
to any point material to the issue, is not the question now. The. 
question is, whether they are proveable, in laying the foundation 
for the admission of secondary evidence of the contents of a 
written agreement. Her sayings in, this-instance, are not in 
reference to the contents of the paper, but in reference to her 
seizure of it, and her determination to withhold or destroy it. 
She being dead, for this purpose, we think her declarations ad- 
missible. ~ . ye 

[6.] It seems that after the plaintiff had bought these negroes 
from Hudson, a possessory warrant was issued against him, by 
Thomas J. Harper, as next friend of Mrs. Hudson; she setting 
up a claim to them, under the post-nuptial paper, of 1842. 
Upon the hearing, the property, was delivered to Thomas J. 
Harper; and he gave bond, as required by the Statute, for the 
forthcoming of the same, to answer a judgment in favor of the 
plaintiff in this action. 

[7.] He was called by the defendant in this suit, to prove 
that the possession was not- in the defendant at the time that 
the plaintiff demanded the negroes. ‘Phe Court ruled him in- 
competent,.and defendant excepted. We do not doubt but 
that he was incompetent. Whether a judgment for the plaintiff 
in this action would, under the Statute, be a judgment against 
him and his securities on the bond, we do not decide. It is 
not necessary; he. is incompetent from interest. The bond 
creates a personal liability upon him, to the plaintiff, in the event 
of'a recovery and the non-delivery of the negroes. His testimo- 
ny is offered to defeat the plaintiff’s action. If the plaintiff 
fails—if there is a judgment for the defendant—the obligation of 
his bond is cancelled. If plaintiff succeeds, he is not necessarily 
to become chargeable on his bond; but he may be. He de- 

rives a discharge from a judgment against the plaintiff; he is 
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interested therefore, in the event-of the suit, and an incompetent 
witness. . . 

Jacob N. Goff, with two others, were sureties upon the deliv- 
ery bond. The defendant moved the Court to substitute ano- 
ther person for Goff, on the bond, with a view to his testimony 
on the trial. The motion was refused; the Court holding 
that Goff could not be removed from the bond without the con- 
sent of his co-sureties—without discharging them—at the same 
time deciding that an entirely new bond might be substituted. 
Defendant excepted. The co-sureties of Goff, have the right to 
stand upon their contract ;. their contract was to be bound with 
Goff, and not with another; it is not enough that a substitute 
would bring greater pecuniary strength to the bond; they have 
an interest in the individual man; in his character, relations, 

, and position, as well as in his pecuniary responsibility. The 
Court could do no more than the obligee himself could do in 
this matter. .A discharge of Goff by him, would have discharg- 
ed the other sureties. For these reasons, the motionof defend- 
‘ant was well denied. 3 Kelly, 412. 4 Geo. 397. 10 Geo. 
235. 

Let the judgment be affirmed. 





No. 25.—The Justices oF THE INFERIOR Court oF Biss Covun- 
ty, plaintiffs in error, vs. A. J. & D. W. Orr, defendants in 
error. 


[1.] Where the law under which a public debt is created, directs the proper 
officer to issue to the creditor, a certificate of the.amount due, in case 
there are no funds in hand, out of which payment can be made, and in 
response to the repeated applications made for the discharge of the debt, 
the creditor is told that there is no money in the treasury, and no authority 
to levy a tax to meet the claim, the Statute of Limitations does not begin 
to run, if at all, until the demand is repudiated. 
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[2.] Mandamus is the proper remedy to mah >. Supiries Court to dis- 
eharge the liabilities due and owing by their respective Counties, and to 
raise the necessary funds for that purpose. 


Application for mandamus, in Bibb Superior Court. Heard 
and decided by Judge Powers. May Term, 1852. 


The application set forth, that the petitioners, A. J. and D. 
W. Orr, are the bona fide holders of twenty-six orders, drawn by 
the Clerks of the Superior and Inferior Courts of Bibb County, 
on the Treasurer of said County, in favor of various Jurors, 
therein specified, or bearer, amounting in the aggregate, to the 
sum of $264.92; that they. were issued in obedience to an Act 
passed: by the Legislature, in the year 1841; that the peti- 
tioners had made repeated efforts to collect the same, from the 
Treasurer. of the County, without success. 

That on the 28th of February, 1852, they snpéared by their 
attorneys, Poe and Nisbet, before the Justices of the Inferior 
Court of said County, and petitioned. said Court to make some 
provision for the payment of said orders, which they perempto- 
rily refused. The petition prayed thatthe Inferior Court might 
be directed to pass an order, directing the Treasurer to pay the 
orders, or show cause to the contrary. 

The Justices of the Inferior Court, in their answer, showed 
for. cause : 

1. That more than six years had elapsed since the issuing 
of said scrip or orders, and set up the Statute of Limitations as 
a bar to the relators’ claim. 

2. Because said orders are barred by the Statute of Limita- 
tions, as appears by inspection thereof, before application was 
made to the respondents. 

3. Relators are not the persons to whom said orders were orig- 
inally issued, and they are not assigned in meting to relators, as 

_far as they know and believe. 

4, The Act under which said orders were.issued, did not au- 
thorize respondents or their predecessors in office, to levy a tax 
to pay off said orders, and the Act of 1847, authorizing this 
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Court to levy a tax, looked to future and not to previous issues of 


said orders, as they are informed and believe. 

5. There was no funds in the treasury out of which said 
orders could be paid, not otherwise appropriated, at the time the 
demand was made. | 

Upon hearing the mandamus ni si, the Court made the same 
absolute, and directed the Inferior Court, (there being no Coynty 
Treasurer) to pay the said orders out of any funds in the County 
treasury, not otherwise appropriated. 

Which decision is assigned as error. 


~ Srupss & Hitt, for plaintiffs in error. 


Por & Nisbet, for defendants in error. 
By the Court.—Lumpkin, J. delivering the opinion. 


[1.] The Legislature, in 1841, passed an Act to compensate 
Jurors, in the County of Bibb. By this Act, all fees for verdicts, 
and all confessions in the Superior and Inferior Courts of that 
County, were thereafter to be paid to the respective Clerks of 
said Courts, which was to constitute in their hands a common 
fund, to be called the Jury fund of Bibb County. 

The Clerks of these Courts respectively, were, at the close of 
each term of the Court, out of this fund, to pay each Petit 
Juror the sum of one dollar and a half per diem, for his 
services; and-if there should not be a sufficient amount of said 
funds in the hands of the Clerk, then he was to give-to each 
of the Jurors a certificate for such balance, which the County 
Treasurer was to pay, out of the County funds in his hands, 
not otherwise appropriated. 

If, on the other hand; there was a surplus left,-after paying 
off the Jurors for the term, it was to remain in. the hands of the 
Clerks, for the future purposes aforesaid ; and all fines. imposed 
on Jurors: for non-attendance or other causes, were’ to be paid 
into the hands of the Clerk, and constitute a part of the fund 
aforesaid. Pamphlet Acts of 1841, p. 147. 











140 SUPREME COURT OF GEORGIA. 
The Justices, dc. vs. Orr. 








Andrew J. Orr and Dickinson W. Orr, partners, trading under 
the joint name of A. J. & D. W. Orr, came forward, claiming to 
be bona fide. holders of twenty-six certificates or orders, drawn by 
the Clerks-of the Superior and Inferior Courts of Bibb County, 
on the Treasurer thereof, in favor of various Jurors therein 
named, and payable to the Juror or bearer, and amounting in the 
aggregate to the sum of. $264.92, and issued in obedience to 
the foregoing Act of the General Assembly. They state upon 
oath, that they have made repeated efforts to collect these certifi- 
cates, of the proper authorities, but without success. That on 
the 28th of February, 1852, (the present year,) they came before 
the Inferior Court of the County, and applied to them, to make 
some provision for the discharge of these orders, which - they 
peremptorily refused to do. They therefore, asked a mandamus 
ni si, calling upon the Inferior Court to pass an order for the 
payment of these demands, out .of any money then in hand, or 
which thereafter might be received, and which was otherwise not 
appropriated, or show cause to the contrary. 

‘The alternative mandamus was granted. 

In response, the Justices admit that the relators hold the 
serip for which they are seeking satisfaction ; and that they ap- 
peared before them and applied to have some provision made 
for the-payment of these claims, which they refused, on the 


grounds : 
1. Because these certificates are barred by the Statute of Lim- 


itations. 

- 2dly. Becanse the sheer: were not the persons to when the 
scrip originally issued, nor was it assigned to them. 

3dly. Because the Act under which this s¢rip was issued, did 
not authorize the Justices. of the Inferior Court to levy-a tax, to 
pay this claim; and 

4thly. Because there was no funds in the treasury, out of 
which these orders could have been pain, at the time the de- 
mand was made. 

Upon this return and argument had thereon, Judge Powers 
made the mandamus absolute, and required the Justices to pay 
these orders out of any funds in the County treasury, not other- 
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wise appropriated, according to the priority of their date ; and 
that they pay the cost of the proceedings. 

And this judgment is assigned as error in this Court. 

In a case like this, we will not be very astute to convict the 
judgment which we are ‘called on to reverse of technical errors. 
On the contrary, believing as we do, that this is an unwarranta- 
ble attempt at repudiation in a small way, we feel it to be our 
solemn duty to sustain the Circuit Court in its prompt determi- 
nation to rebuke and repress it. Nor do we see. that any prin- 
ciple of law has been violated. 

How does the Statute of Limitations apply to a case like this? 
when did it beginto run? Certainly not onthe date of the certifi- 
cates ; for by the terms of the law under which they issued, the debt 
against the County was to be liquidated in this way, when, for want 
of funds, prompt payment could ‘not be made; and they were to 
be held until funds were in hand for ‘their discharge. Ap- 
plication was repeatedly made for this purpose, and the holders 
were put off, on the ground that there was no money in the 
treasury, and no authority to levy a tax for their redemption. 
And payment never was denied until last February ; nor did the 
Statute begin to run until that time. 

As to the holder having no assignment, none was_ needed. 
They were properly made payable to the Juror or bearer, to en- 
able him to cash them to pay for his meals, while in attendance 
on the Court, and were negotiable by delivery. 

The order passed by the Court, is ‘most just in itself, and is 
in exact accordance with the provisions of the law under which 
the liability was created. 

[2.] And whenever the holders of these certificates can make 
it appear to the Court, that junior claims to theirs, having a pri- 
ority of lien on no particular fund, but payable out of the Coun- 
ty treasury generally, shall be satisfied, they will be in order, to 
move the Court for an attachment against the Justices, for their 
disobedience to the order which has been passed, in their be- 
half. 

Judgment affirmed. 
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No. 26.—James Crawrorp, plaintiff in error, vs, THE STATE oF 
Georeta, defendant in error. 








‘ [1:]| Where it appeared that a homicide was committed after dark, and it 
BS . was somewhat doubtful whether the defendant had stricken the fatal 
blow: . Held, that it was competent for the defendant to prove at the 
trial, that just after dinner, the evening deceased was killed, two other 
persons and deceased had a quarrel.at the same place where the homi- 
cide was committed; especially, as defendant and deceased were shown 
to have been on friendly terms, but a short time before the killing took 
place. 











_[2.] When the exinination of a witness in a criminal trial is taken ddwe i in 
writing, as required by Statute, it is the right: of either party, to have the 
evidence so taken down, read over to the witness for his correction or ap- 
proval, before such witness leaves the stand. 





4 : 





[3.] Whenever the Judge, during the progress of a trial, expresses his opinion 
in regard to the evidence of a witness, by saying “never mind reading 
over the pened taken down on cross-examination, it does not amount 
to much any way,” it is error, and this Court is bound to reverse the judg- 
ment and grant a new trial, according to the provisions of the Act of 1850. 


[4.] After the evidence had closed on both sides, a witness who had been 
examined on the part of the State, made application to the Court private- 
ly to be permitted to state an additional fact, in order to strengthen the 
testimony against the defendant, which fact the Court announced in the pre- 
sence and hearing of the Jury: Held, that notwithstanding the Court 
rejected the application of the witness, it was error for the Court to have 
announced the fact in the hearing of the Jury, as it was calculated, under 
the circumstances, to prejudice the rights of the defendant, and that the 
Court ought to have promptly rejected the application of the witness, and 
said nothing about it at that time. 
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[5.] Where, on a trial for murder, the defendant introduced no evidence, 
and the Court charged the Jury, among other things, “ that if they believ- 
ed from the evidence, that the prisoner struck the fatal blow that killed 
deceased, then the law imposed on him the obligation to show he was jus- 

. tified in so doing, and makes the killing murder, and it is on the prisoner 
to produce evidence of justification, to reduce the crime to manslaughter, 
(or justifiable homicide,-if he could by proof:” Held, that this charge was 
erroneous, and that the circumstances of justification, or of. mitigation, 
might as well be made to appear from the evidence on the part of the 
prosecution, as from evidence produced by the defendant. 


[6.] When a defendant is put upon his trial for murder, and there is any 
doubt as to the grade of homicide of which he is guilty, it is the duty of 
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‘the Court clearly and distinctly to instruct the Jury as to ‘the law, defin- 
ing the several grades of homicide, as recognized by the Penal Code, and 
then leave it to the Jury to find from the evidence of what particular 
grade he is guilty. 


Indictment for murder, in Bibb Superior Court. ‘Tried before 
Judge Powers. May Term, 1852. 


At the May ‘Term, 1852, of Bibb Superior Court, James 
Crawford was put on trial for the killing of Evan Moore. 

It appeared from thé evidence, that the killing for which the 
defendant was indicted, occurred about night-fall on the 23d 
December, 1851, at a grocery in the city: of Macon. . There 
was no positive evidence, going to show that-the defendant was 
the person who struck the blow, from which the physician testi- 
fied that the deceased came to his. death. ; 

John Fennill, was sworn by the State, and on his cross-ex- 
amination testified, “that just after dinner, the evening Moor 
was killed, Levi G. Bright, Daniel J. King and deceased, had a 
quarrel at witness’s gtocery, at the wagon yard, about a dollar; 
witness told them to hush it up, and they did so.” At this point, 
the Solicitor General stopped the witness, and moved the Court 
to rule out the testimony, on the ground that the same was 
irrelevant. 

The Court sustained the motion, and defendant excepted. 

Charity Moore was. sworn by the State, and when her cross- 
examination was concludes; counsel for defendant’ proposed 
to have her testimony -(taken down on the cross-examination,) 
read over ta her for correction and approval; which, the Court 
refused, remarking at the same time, in the presence of the Jury, 
“never mind reading over the testimony taken down on cross- 
examination, it does not amount to much any way.” 

To which ruling and remarks by the Court, defendant ex- 
cepted. 

After the State had closed its evidence, and defendant had an- 
nounced that he would introduce none, and before the argu- 
ment had commenced, “the witness Fennill came back into 
Court, and stated to the Court, that he wished to correct his tes- 
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timony ; at the same time, stating to the Court and in his hearing 
only, in what the corrections consisted.. The Solicitor General 
moved the Court to have the correction made. Defendant ob- 
jected. The Court refused the motion, but at the same time 
stated, in the presance. and hearing of the Jury, the correction 
proposed to be made—which was, “that when witness Fennill 
asked deceased who'hurt him, and~deceased replied that he 
knew who did it, and ‘would have satisfaction ; witness then 
asked deceased if it was some one that went off with the wagon, 
and deceased replied it was.” | 

To-which announcement by the Court-of said proposed cor- 
rection, defendant excepted. 

Among other things, the Court charged the Jury, “that if 
they believed from the evidence, that prisoner struck the fatal 
blow that killed the deceased, then the Jaw imposed on him the 
obligation to show that he was justified in so doing, and makes 
the killing murder; and it is on the prisoner to produce evidence 
of justification, and to reduce the crime to manslaughter or justi- 
fiable homicide, if he could by proof.” “ That it was for them 
to decide whether there was any evidence showing that prisoner 
wasijustified in giving the blow—was it lawful to give it? had 

assault been made on-him? did he stand in reasonable fear 
of his life ? For without the act was lawful in some way, the result 
could not be this kind of manslaughter. The issue was a plain 


‘one, and did prisoner strike the blow that caused the death of 


the deceased, and if so, was he jastified in-so doing ?” 

The Court charged the Jury, that if they had-a reasonable 
doubt asto the guilt of the deceased, they must give him the 
benefit of that doubt, and acquit the prisoner; but that this 
must not be a doubt founded on mere fancy or caprice, but a 
reasonable doubt, such as a sensible, honest-minded. man would 
reasonably entertain from the evidence. Doubts were not in- 
tended by law for the Jury to acquit prisoners ; that is, the un- 
founded and imaginary doubt as before alluded to. 

_ To which charges, counsel for defendant excepted, and upon 
these several exceptions, have assigned error. 5 
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Lamar & Locurane, Por and Ht, for plaintiff in error. 
Sol. Gen. DeGraFFENREDD, for the State. 
By the Court.—Wanrnenr, J. delivering the opinion. : 


[1.] The first. ground of error assigned in this case is, the 
rejection of that portion of the testimony of John Fennill, drawn 
out by the cross-examination, in which he stated, that “just after 
dinner the evening Moore was killed, Levi G. Bright, Daniel J. 
King and deceased had a quarrel at witness’ grocery, at the 
wagon yard, about a dollar; witness told them to hush it up, and. 
they did so.” In view of the facts of this case, we think this 
evidenee was competent to show that there had been cause of 
quarrel between the deceased and other persons, on the evening 
of the same day the. deceased was killed ; the more especially 
as it appears that the deceased and prisoner were on friendly 
terms buta short time before he received the fatal blow, and it 
being somewhat doubtful from the evidence who struck that 
blow, that it was a circumstance, of which the Jury were © enfijjed 
to consider, in favor of the defendant. 

[2.} The second ground of error is, the refusal of the 
Court to have the cross-examination of Charity Moor, which.had 
been: taken down in writing under the Statute, read over in her 
hearing for her correction or approval, atthe request of prisoner’s 
counsel; the Court remarking at the same time, in the presence 
and hearing of the Jury, “ never mind reading over the testimo- 
ny taken down on cross-examination, i does not amount to much 
any way.” It was the right of either party to have the testimony 
of the witness read over in her hearing, in order that she might 
correct or approve it, as it was taken down in writing ; the more 
particularly if either party entertained any doubt that it had been 
incorrectly taken down, or not taken down atall. The testimo- 
ny of the witnesses’ is as it is taken. down in writing at the time of 
the. examination, usually constitutes the criterion when counsel 
differ as to what has or has not been proved, and therefore, it 
is always important that it should be correctly taken down, in 

vou. xm 19 
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the sense which the witnesses delivered it, and not in a differ- 
ent sense. 

This object can best be accomplished by reading it over to the 
witness before he or she leaves the stand, when all the facts are 
fresh in the recollection of the counsel, the Court and -the wit- 
ness, so that all necessary explanations, corrections or omissions 
may then be made or supplied. 

[3.] By the first section of the Act of 1850, it is expressly 
déclared, “that it shall not be lawful for any or either of the 
Judges of the Superior Courts of this State, in any case, wheth- 
er civil or criminal, or in Equity, during its progress, or in his 
charge tothe Jury, to express or intimate his opinion, as to what 
has or has not been proved, or as to the guilt of the accused.” 
The 2nd section of the Act ‘makes it obligatory on the Supreme 
Court, in all such cases, to reverse the judgment and grant a 
new trial. 1 Cobd’s Dig. 462. The evidence of Charity 
Moore, on her cross-examination, was either competent testimony, 
or itwas not. If incompetent, then it ought to have been rejected 
by the Court; if competent, then the defendant was entitled to 
the full benefit of it before the Jury, without any disparagement 
of it by the Court. Here the Court did not merely intimate its 
opinion, but expressly declared, during the progress of the cause, in 
the presence and hearing of the Jury, that the testimony of 
Charity, Moore, on her cross-examination, “did not amount to 
mich anyway.” “The weight and credit to which that testimony 
was entitled, was exclusively a question for the Jury, and not a 
question for the Court, and is clearly within the prohibition of 
the Act of 1850. 

[4.] The next ground of error tdken is, that after the evi- 
dence for the State had closed; and after the prisoner’s counsel 
had announced to the Court that’ he would not introduce any 
evidence, John Fennill, a witness who had been sworn and 
examined on the part of the State, went to the presiding Judge,. 
and told him privately, that he wished to make a correction in 
his testimony, (to wit), that when witness asked deceased who 
hurt him, deceased replied he knew who did it; and would have 
satisfaction; “witness then asked deceased, if it was some one that 
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went off with the wagon, and deceased replied that i was.” - This 
additional fact was most material against the defendant. The 
evidence shows that the defendant was standing near the wagon 
when the blow was stricken, and that immediately afterwards: 
the defendant and his brother drove off in the wagon. The 
witness, on his examination, said nothing about the additional 
fact which he subsequently desired to state. This was nota 
correction of his testimony which he had previously delivered on 
oath, strictly speaking, but was the statement of an additional, 
distinct, material fact. After the State had closed its evidence 
against the defendant, and the cause was submitted tothe Jury 
on both sides, it was not competent for the State to introduce 
in evidence any new or additional fact. Judge vs. The State, 
8th Georgia Rep. 173. 

The question as to who struck the deceased the fatal blow, 
was left in doubt, and the introduction of this additional fact 
would have tended directly to remove that doubt, by proving 
that it was Some one who went off with the wagon that did it. 
In this state of the case, the witness applies to the Court-to be 
permitted to state the additional fact, which fact the Court an- 
nounced in the presence and hearing of the Jury. “ As a matter 
of course, the Solicitor General insisted that it should be receiv- 
ed, and the counsel for the prisoner objected, and it was not re- 
ceived; but the question is, whether it was not error for the Court 
to announce the additional statement which the witness desired 
to make, in the presence and hearing of the Jury, and whether 
the defendant was not prejudiced by it? The duty of the Court, 
under the circumstances, we think, was a plain one. The witness 
ought to have been promptly told by the Court, that the addi- 
tional fact could not then be proved, and to have said nothing 
about. it to the counsel, or in the hearing of the Jury; -for 
the simple reason that the application was to be permitted to 
do an illegal act, as had been already adjudicated by this Court, 
in the case of Judge vs. The State. This was not an application 
by the witness to make a correction of his testimony already de- 
livered, but was an application to state an additional and mater- 
tal fact, to which he had not previously testified. After the case 
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had‘been submitted to the Jury on the evidence, both by the 
State and the defendant, that the defendant was prejudiced 
or might have been prejudiced by the announcement made by 
the Court before the Jury as to what the witness desired to state, 
is quite apparent, in our judgment. The witness had been sworn 
and examined in the cause; the State had failed to make out 
an important link in the chain of testimony to convict the de- 
fendant beyond a reasonable doubt, as tothe identity of ‘the 
person who struck the fatal blow at the wagon; the witness 
comes.into Court, and the Court announces that the witness de- 
sires to make the additional statement, “that it was some one 
who went off in the wagon that hurt him”’—thereby supplying 
that important link in the chain of testimony, which, although re- 
fused’, by*the Court on the objection of the defendant’s counsel, 
could not have failed to have produced its effect on the minds of 
the Jury, to the injury of the defendant. 

[5.] The last ground of error insisted on in this record i is, to 
the charge of the Court to the Jury. The Court charged the 
Jury, among other things, “that if they believed from the evi- 
dence, that prisoner struck the fatal blow that killed deceased, 
then the law imposed on him the obligation to show he was 
justified in so doing, and makes the killing murder, and it is on 
thé” prisoner to produce -evidence of justification, ‘to’ reduce the 
crime to manslaughter, or justifiable homicide, if he could by 
proof.” 

We are clearly of the opinion, this portion of the charge of the 
Court is erroneous, and especially so in view of the facts of this 
ease. ‘The defendant introduced no evidence at the trial ; the on- 
ly evidence before the Court and Jury was introduced on the part 
ofthe State. Upon this state of facts, the Court charged the Jury, 
that it was on the prisoner to produce ‘evidence of justification, to 
reduce the crime of murder to manslaughter, or justifiable homi- 
cide, if he could by proof. Now, as the defendant produced no 
evidence or any proof of justification, or mitigation of the high- 
est’ grade of homicide on Ais part at the trial, the Jury were 
bound, under the charge of the Court, to have found him guilty 
of the crime of murder, if he struck the fatal blow which killed 
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the deceased; notwithstanding the evidence produced on the © 
part of the State, might have made out a clear case of man- 
slaughter, or justifiable homicide. The fatal error in the charge 
of the Court is, that the prisoner is required to produce evidence 
of mitigation or justification on his ‘part, to reduce the crime of 
murder to any of the inferior grades of homicide; whereas, the 
mitigation or justification, may as well be shown by the evi- 
dence on the part of the State, as by proof introduced by the pri- 
soner. If the defence is made out by the witnesses on the part 
of the prosecution, then the defendant need not call any; but if 
not, then the defendant must call. witnesses, and make out his 
defence by proof. .Archibald’s Criminal Pleading, 213. ‘The 
Court below should have instructed the Jury in this case accord- 
ing to the rule stated by this Court in Davis vs. The State, 10 
Georgia Rep. 102. Did the evidence establish the fact that the 
defendant committed the homicide? and if so, what grade of 
the offence does it show it to have been? Was it murder, vol- 
untary manslaughter, involuntay manslaughter in the commis- 
sion of an unlawful act, involuntary manslaughter in the com- 
mission of a lawful act, without due caution and crc 
or justifiable homicide ? 

[6.] Whenever there is any doubt‘as to the grade of the of- 
fence, it is the duty of the Court clearly and distinctly to in- 
struct the Jury as to the law, defining the several grades of 
homicide, and then leave the Jury to find from the evidence, of ‘ 
what particular grade the defendant is guilty. As it respects 
the charge of the Court in regard to areasonable doubt, we find 
no error; that charge was a substantial compliance with the law, 
as we understand it., 

Let the judgment of the Court below be reversed, and a new 
trial granted. 
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No. 27.—James Y. Baynes, plaintiff in error, vs. Jacos Bern- 
HARD, administrator of Joun M. Weems, deceased, defendant 
in -error. a 

? 

[1.} In an action on a bond for titles, it is necessary to aver a demand 

' and prove it, are to aver a sufficient excuse for not making it, and to 
prove it. 


*’ [2.] Held, that an averment that the obligor never had titles to the land 


for which he binds himself to make good and sufficient fee simple titles, 
and that he is therefore incapable of keeping his covenant, is a sufficient 
excuse for not averring demand. 


« 4 








enant, in Henry Superior Court. Motion for a non-suit. 
| by Judge Stark. April Term, 1852. 


> oe 
On the 10th day of July, 1846, John M. Weems executed 
his bond, to James Y. Baynes, conditioned upon the payment of 
a note given by Baynes, for two hundred dollars, to execute 
good and sufficient titles, to and for the undivided half of lot of 
land, No. 195, inthe 9th district of originally Troup, now Mer- 
iwether County. Weems subsequently died, and Bernhard 
was.appointed administrator of his estate. 

This was an action of covenant, brought by the plaintiff in 
error, against Bernhard, as administrator, for a breach of the said 
bond. 

It was averred in the declaration, “ that Weems in his life time, 
and when he executed and delivered to your petition or the said 
bond, had not and never did have good and sufficient titles in 
fee simple, to and for the said undivided half of said lot of land, 
and that Bernhard, administrator as aforesaid, never has had, as 
such administrator or otherwise, since the death of Weems, 
good and sufficient titles in fee simple, to the said undivided 
half of said lot of land; and therefore your petitioner avers that it 
was, and ever has been wholly and entirely out of the power of 
Weens in his life, and Bernhard as his administrator, since his 
death, to keep the covenant of the said Weems, in the condi- 
tion to said bond mentioned, by making or causing to be made, 
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good and sufficient titles to your petitioner, ‘in and to the said un- 
divided half of said lot of land.” 

On the trial, plaintiff introduced .in evidence a plot and 
grant from the State, to George Prothro and the plaintiff, for and 
to the lot of land mentioned in the bond, dated the 5th day- of 
August, 1848,:on which there was an acknowledgment, by Wm. 
B. Tinsley, treasurer, of the receipt of $250.00. This grant is- 
sued in pursuance of the Act of 1843, and an Executive order of 
the 16th of March, 1848, authorizing any citizen of this State, ” 
upon certain conditions in said Act mentioned, and after certain 
dates specified, to take out a grant for certain lots of land, in 
the Counties of Lee, Muscogee, Troup, Coweta, and Carroll, 
which shall remain ungranted. » 

Plaintiff then introduced in evidence an exemplification of an 
action of debt, brought by Bernhard, as administrator, against 
the plaintiff, to the Inferior Court. of Meriwether County, upon 
the note given for the land; from which it appeared that a re- 
covery had been had by Bernhard, of the full amount of the 
note, and the same had been fully paid off by Baynes—the last 
payment having been made on the 2d day of March, 1850. 

Plaintiff then proved the value of the land, and closed his 

case. 
The defendant moved the Court for a non-suit, which was 
awarded, upon the ground “that no demand for titles was al- 
leged and proved, and no sufficient excuse for not demanding 
titles, was alleged and proved.” 

Which decision is assigned as error. 


Atrorp & Moore, for plaintiff in error. 
Doyat & Noxan, for defendant in error. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] This action was dismissed below, upon motion of de- 
fendant’s counsel, upon the ground that the plaintiff, in his de- 
claration, had not averred, and upon the trial had not provena 
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demand for titles, and-no sufficlent excuse for not demar in, 
titles was averred or proven. The counsel for the plaintiff. i in 
error admits that ordinarily, a demand must be -averred and 
proven, but insists that it is not necessary, where a sufficient 
excuse for not making -the demand, is alleged and proven. 
The Court admits this proposition of the counsel, but holds that 
the excuse averred and proven in this. case, is not a sufficient 


*»»* excuse. So that the only question between them is as to the 
WY sufficiency of the excuse, for not making the demand, which. the 
plaintiff avers, and which was proven on the trial. The rule in 


England, is that before a purchaser having paid the purchase 
money can maintain an action for the breach of a covenant 
generally. to convey, he must demand a title and tender a con- 
* See Sugden on Vendors, vol. 1, top page, 273 to 277, 
me ican edition, and notes. 

Whether he is bound to prepare and tender a deed, has been 
questioned in England, unless there are stipulations'to that effect. 
The rule, though, seems to be settled, as stated, by preponder- 
ance of authority. It is not necessary in. this case, to decide 
that point, and we leave it open. We hold, however, that as a 
general rule, a demand for titles is necessary.; and also, that it 
is not necessary, if a sufficient excuse for not making it is aver- 
red and proven. As to the sufficiency of the excuse, then, in this 
case, what is the excuse ? 

[2.] It.is that the vendor never had a title to the land that he 
bound himself in this bond to convey. This is distinctly aver- 
red, and as distinctly proven. The avermentis, that the vendor 
in his life time, and when he executed and delivered to the 
plaintiff his bond, had not and never did have, good and suffi- 
cient fee simple titles to the Jand, and that his administrator, 
since his death, as. administrator or otherwise, has not had good 
and sufficient title in feeto the same. The plaintiff proceeds to 
aver that in consequence, it was and ever has been, wholly out 
of the power of the vendor in his life, or_of his administrator 
since his death, to keep the covenant in his bond to make and 
deliver good and sufficient titles. General breaches are assigned, 
and.the payment of the purchase money is averred and proven. 
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The proof as to-the title, is that the plaintiff and another, took 
out the grant for this land, paying, therefor two hundred. and 
fifty dollars, under the Actof 1843. Cobb’s New Dig.'706. . This 


Act authorizes any person, at certain’ prices and within certain 


periods after.a designated time, to take out lands in certain 

Counties, which, after that: time, might.remain ungranted. — It 
ony. eee 

givés to fortunate drawers of Jand, in the Counties of Lee, Mus- 


cogee, Troup, Coweta, and Carroll, in-one of which the land in‘ »~_ 
question lies, until the 1st of October, 1844, to take out theif ~ 
grants, and declares that if not then granted, their lands shallibe 


forfeited and revert to the State. At that time the obligor had 
not granted this land, and it became forfeit and reverted to the 
State. To protect himself, the plaintiff was compelled to grant 
it. He granted it after the 1st of October, 1844, to wit, in Oc- 
tober, 1848. His grant bears date at that time, and was in eve 
idence. The proof then is, that up to 1844, the defendant not 
having granted the land, nor any body for him, or any ene un- 
der whom he claimed, the title was in the State. Shehad never 
parted with it. The fortunate drawer had the right to take . out’ 


the grant'upon paying grant fees. _ Until that was done the title . 


remained in the State, and the drawer only had:an equitable .in- 
terest in the land, subject to be defeated by a recall on the part 


.of the State, ofthe privilege of getting a title by granting it. 


A 


Up to 1st of Ovtober, 1844, therefore, the defendant had no 
fee to this land ; the title was neither in him nor -any one else, 
because in the State,.and of course, it-was impossible that he 


“ could make a: title.in obedience to: his covenant. To this ex- 


tent go the decisions of this Court. See Garlick vs. Robinson, 
recently decided at Gainesville, and Brinsfield vs. Carter, 2 Kelly, 
146. 

At and after October, 1844, the whole interest reverted -to:the 
State. His equitable night to take out the grant upon pay- 
ment of grant fees, was forfeited by the Act of 1843, and ithe 
whole title was in the State. After October, 1844, he could 
not grant it.as a -fortunate drawer, and did not, in any other 
character, for in 1848, it being then ungranted, the plaintiff and 
another did grant-it. Since then the title has been in the plain- 

van. x11 20 
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tiff and his vo-tenant. The facts ‘proven, with the law arising 
under them, we-think support the averment in the declaration, 
that the defendant never had a title to the land. - The question 
is}is that sufficient to dispense with. the demand? Upon the 
reason upon which the necessity of demand goes, it is. A de- 
mand is held necessary, because the obligor is presumed to 
be capable and ready to make a title, when the purchaser 
4 ‘have placed himself in a position to ask it, and shall” de- 

Sire, it to be made. This presumption ceases ‘when it is'made — 
to appear to the Court, that he has not and never did havea 
title. What absurdity to require’a party to do that which, it 
. judicially appears to the Court, if done, would be unavailing. 
The reason of the rule. ceasing, the rule itself is defunct. Upon 
authority, if the vendor has no title, it is not necessary to make 
a demand. Directly to this point is the case ot Blaxie »vs. Smith, 
4. Blackf. 517. 

In Jackson vs. Jacob, (3 Bing. N. C. 874;) which was ah ac- 
tion on an agreement to sell to the plaintiff certain shares of 
stock, the Court held that the defendant was liable, without a 
tender of the price agreed to be paid, because he had not the 
shares to deliver.’ Tindal, C. J. said, “the ground on. which I 
decide, is the correspondence between the defendant and Battey, 
from which it is manifest that the defendant had not the shares 
to deliver, and:that the tender could only be matter of form.” 

In- Quackenboss vs. Lansing, (6 Johns. 48,) there was a cove- 
nant of warranty of the title to a slave, and an action fora 
breach, the plaintiff averring that at the time of ‘the sale, the 
defendant had no property or title in the girl sold as a slave, 
but that she was free and not a slave: The- question was, 
whether the plaintiff had made a sufficient, assignment of the 
breach. The Court held that “the substance of this covenant 
was, that the defendant would warrant the sale, and if the negro 
was free, the sale was void and the covenant immediately broken. 
' At did not require that an eviction or disturbance should be shewn. 
The avertaent that she was free, was equivalent to. showing an 


* \eviction, forsit showed that the plaintiff was ousted of all right 





and lawful possession.” ©In Marston vs. Hobbs, Parsons, C. J. 
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treating of covenants of seizin and right to convey, says “ if the 
defendant was not seized, or if he had no right to convey, these 
covenants must be necessarily broken.” 2 Mass. R. 437. 

In Banks and Ready, executors of Sims, vs. Whitehead, the Su- 
preme Court of Alabama held, that allegations in a declaration for 
breach of a warranty in a deed, that at the time of the sealing 
and delivery of the deed to the plaintiff, another person than the 
grantor had the. lawful freehold title and. possession, and: sstill, 
continues so to have, were sufficient, and that proof acoordliayes 
would entitle the plaintiff to recover. 7 Alab. 84. 

So, where a vendor has, by selling the estate, incapacitated 
himself from executing a conveyance to the first. purchaser, that 
makes further action on his part-unnecessary. He can, in such 
a case, maintain an action without even tendering the jpurchase 
money. Inability to comply with his covenant, is itself a 
breach. Sugden on Vendors, 1 vol. top page, 275, 276, sixth 
American edition, Knight vs. Crockford, 1 Esp. Cas.189. Duke 
of St. Albans vs. Shore, 1. H. Black. 270. 6. Cow. 18. . Seealso, 
7 Geo. R. 228. 

Let. the judgment. below be reversed. 





No. 28.—Euias S. Wricut, administrator of Jemima Culpep- 
per, - deceased, -plaintiff in error, vs. Lewis. F. Hicxs, ‘ad- 
ministrator of Daniel Culpepper, deceased, and administrator 
de bonis non cum testamento annexo of Daniel Culpepper, de- 
fendant in error. 


[1.] The doctrine of adulterine bastardy, new in our Courts, and has fluctu- 
ated in England. 

[2.] ‘The law now is, that although the birth of a child, during wedloek, 
raises a presumption that such child is legitimate, yet that this presump- 
tion may be rebutted by evidence; and itis the duty of the Jury to weigh 
the evidencé against the presumption, and to decide, as inthe exercise of 
their judgment, the truth may appear to preponderate. 
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[8.] Either in a civil suit, or on a criminal prosecution, by the evidence 
of non access, or other testimony, the presumption of the legitimacy of the 
offspring, may be rebutted. 

[4.] The ‘same rules apply, whether the bastardy originates before or after 
marriagé. In both cases, the law says, presumptively, itis the child of the 
husband. - 

[5] ‘Phe question of legitimacy may be -made by any one whose night itis 
to contest it. ; 
[6] The heir at law can only be disinherited by express devise or necessa- 

ik implication, 

[7] Per Lord Eldon, (1 Ves. & Beame, 466,) “ With regard to that expression 
—necessary implication—it means not natural necessity, but so strong a 
probability of intention, that an intention contrary to that which is impu- 
ted to the testator, cannot be supposed.” 

[8.] The intention to disiaherit the heir, is always necessary to raise an es- 
tate by implication. 

[9.] Courts are not permitted to give'effect tothe will of the testator, 
contrary to the plain and obvious terms’ used by him, upon a mere conjes- 
ture as to his intention. 


[10.] In the absence of anything in the will to the contrary, the law will pre- 
sume that the testator intended his property to go where the law casts it ; 
and to disturb this natural: course of descent, should require plain words 
to that effect. 

[11.] If the estate is, mot devised to some other person, though the inten- 
tion of the teststor be ever so manifest, to disinherit the heir, still the law 
casts thé estate upon the heir. Per Lord Mansfield and Mr. Justice Ash- 
urst on Dem. ex dem, Goskin vs. Goskin, Cowper, 657. 


In Equity, in Crawford Superior Court. Demurrer, decided 
by Judge Powers, March Poms 1852. 


The bill alleged, that in February, 1849, Daniel a 
departed this life, leaving 2 widow—Jemima Culpepper—survi- 
ving, and an estate worth five thousand dollars; and, also, left 
a will, as follows : 

“Item 1st. I give and bequeath unto my beloved wife, Jemi- 
ma Culpepper, all my estate, both real and personal, during her 
natural life—after paying all my just debts—with the following 
reservations, to wit: 

Item 2nd. I give and bequeath unto Berry Wesley Culpepper 
(so called,) five dollars out of any money belonging to my estate. 
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The said Berry Wesley Culpepper being the son of Elmira Cul- 
pepper, the wife of my only son, Isaiah Culpepper, deceased, 
and born in wedlock. 

Item 3rd. After the death of my wife, Jemima Culpepper, I 
reserve and bequeath $200 00, to be appropriated tothe purpose 
of walling in the graves of myself and family, and the erection 
of head-stones, with an inscription, giving our births, marria- 
ges and ages, at the time of our death, not to cost more than 


thirty dollars each, the remainder to be applied to the erection * 


of a strong and substantial wall around our graves. 

Item 4th. I appoint and leave my beloved wife my execu- 
trix.” ‘, 
The said Jemima qualified: under the will, and took into: pos- 
session the said estate. Afterwards, to-wit: in the year 1849, 
the said Jemima departed this life, when Lewis F. Hicks applied 
for and obtained letters of administration generally, and letters 
of administration, with-the will annexed, on the estate of Dan- 
iel Culpepper, and- the complainant applied for and obtained 
letters of administration on the estate of Jemima Culpepper. 
Hicks took the said estate of Daniel Culpepper into possession, 

The bill further alleges that Isaiah Culpepper, the son of Dan- 
iel and Jemima Culpepper, in 1835 or 1836,-intermarried with 
one Elmira Sullivan, and the said Elmira, afterwards, to wit: in 
about the time of three months after said-marriage, ‘was deliv- 
ered of a son: That on the: next day after the said -intermar- 
riage, the said Isaiah having discovered the imposition . practised 
upon him—thatis, the pregnancy of the said Elmira—returned her 
to her former home, and: repudiated the said marriage, as far as 
he could do, protesting all the time against any knowledge or 
even suspicion of a want of chastity in the said Elmira.” 

The bill further alleged, that Isaiah Culpepper died be- 
fore his father, Daniel Culpepper ; and- that Jemima Culpepper 
departed this life in the year 1847; that the said Berry Wesley 
Culpepper is now living; that Daniel Culpepper and Jemima 
Culpepper, both died, leaving no child or children, norrepresen- 
tatives of child or children. 

The bill prayed that Hicks, the administrator of Daniel Cul- 
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pepper, might be decreed to deliver to the complainant, as the 
administrator of Jemima Culpepper, the entire amount of said 
property, for the reason that the same is the estate of the said 
Jemima, and not of the said Daniel Culpepper. Also, that the 
said Berry Wesley Culpepper might be decreed .to be an ille- 
gitimate and not entitled to any portion of said estate. | 

To this bill a general demurrer. was filed, which, after argu- 
ment had thereon, was sustained by the Court, and the bill dis- 
- missed. 
Which decision is assigned as error. 


Por & Hatt, for plaintiff in error. 
GR. Honter, for defendant in error. 
By the Court—Lumexiy, J. delivering the opinion. 


-Berty Wesley Culpepper, the son of Isaiah Culpepper, and 
grand-son of Daniel and Jemima Culpepper, having been born 
in three months after the marriage of his parents, both of whom 
are dead, claims to be the heir at law, through his reputed fath- 
er, to his grand ‘parents; and the first ‘great question to :be-set- 
tled is, whether or not his legitimacy may be disputed, so as to 
exclude him from the inheritance? And if so, what are the 
principles of law applicable to the case? : 

I need scarcely remark, that cases of adulterine bastardy are 
new in the Courts of this State. May the-day be far distant, 
when our Courts shall be inundated with indecent and demo- 
ralizing investigations, as to whether the husband or another, be 
the father of children born within wedlock! Such inquiries 
cannot fail to contaminate the morals, and destroy the peace of 
society: 

The doctrine upon this subject, has fluctuated greatly in Eng- 
land.. The oldest law writers—Granville, Bracton, Fleta and 
Britton—seem to have considered that circumstantial evidence 
was admissible to counteract the maxim ‘of the civil law—Por- 
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ter est quem ntptie demonstrant—or the presumption of legitimacy 
arising from the birth of the party within lawful wedlock. 

But it’ appears ‘from the year books, that rules of pleading 
were laid down by the English Courts, at an-early period, ‘the 
effect of which-was to treat the presumption in favor of legitima- 
cy as cunclusive, unless it could be opposed by evidence of. the 
husband’s impotency; or of his being beyond seas, during the 
whole period of the wife’s gestation. 

And Lord Coke, in his Commentary on Littleton, lays it down, 
that, by the Common Law, if the husband be within the four 
seas, (that is, within the jurisdiction of the King of England,) 
and his wife have issue, no evidence is admissible to prove the 
child a bastard; except in the sole case of apparent impossibil- 
ity of procreation by the husband, as of his not having attained 
the age of puberty. Co. Lilt. 244, (a.) See, also, Jenkins’ 
Eight Centuries.. 10 Regina vs. Murray. 1 Salk. 122. 

During the reigns which immediately followed, the presump- 
tion in favor of the legitimacy of a married woman’s offspring, 
was strict and unyielding to an extreme ; whether, as has been 
supposed, from motives of policy, to protect the fruits of the 
profligacy of kings and nobles from the perils of dismheritance, 
I will not undertake to affirm. 

It is hard to believe, at the middle of the nineteenth century, 
that there ever existed, in any enlightened country, a law so dia- 
metrically opposed to every principle of reason and common 
sense, as, that the children of a married- woman should in all 
cases, be deemed legitimate, provided the husband.was any- 
where within the four seas which surrounded the island of Great 
Britain, and was endowed with generating potency. 

And yet, to such an absurd length was the principle carried, 
that it was solemnly decided by a Court of the highest jurisdic- 
tion, that-a child born in England, was legitimate, although it 
appeared on the fullest evidence that the husband resided in 
Ireland during the whole time of the wife’s pregnancy, and for 
a long while preromniyy because Jreland was within the King’s 


dominion. 
In another instance, where the husband resided in Cadiz, the 








160 SUPREME COURT OF GEORGIA. 
vf Wright vs. Hicks. 








child was held to be a bastard; not because Cadiz was'at 2 
greater distance, but because it was beyond the four seas. 

In. modern times, the severity of the. “ quatuor maria” rule 
has .been dorie away with, and a doctrine adopted more con- 
formable to the standard of reason and good sense, and more 
in'accordance: with what seems .to have prevailed at the earliest 
period.of the law. Lord Raymond, of virtuous memory, to his 
honor be it recorded, was the first Judge who had the courage, 
in 1732, in the case of Pendrell vs. Pendrell (2 Strange, 925,) to 
decide that the legal presumption of the husband’s access 
might be controverted by other proof. 

[2.] This opinion has’-been sanctioned by innumerable sub- 
sequent determinations, and the law now is universally under- 
stood to be clearly settled, that, although the birth of a child 
during wedlock, raises a presumption that such child is legiti- 
mate, yet, that this presumption may be rebutted, both by direct 
and presumptive evidence. Arid in arriving at a conclusion 
upon ‘this subject, the. Jury may not only take into their consid- 
ération proofs tending to show the physical impossibility of the 
child born in wedlock: being legitimate, but they may. decide 
the question of paternity, by attending to the relative situation 
of the’parties, their habits of life, the evidence of conduct and 
of’ declarations: connected with conduct, and to any induction 
which reason suggests, for determining upon the probabilities of 
the case. Where the husband and wife have had the opportu- 
nity of sexual intercourse, a very strong presumption arises that 
it must have taken place, and that the child in question is the 
fruit; but it -is only a very strong presumption, and no more. 
This presumption may be rebutted’ by evidence, and it is the 
duty of the Jury to weigh the evidence against the presumption, 
and to decide, as in the exercise of their judgment, either may 
appear to preponderate. 5 Phil. on Ev. 6th American from the 
9th London edition, by Van Cott. See also, the opinions of Lords 
Eldon, Redesdale and Ellenborough, in the case of the Banbury 
Peerage. The answers of the twelve Judges, in the same case. 

Mr. Mathew, in his treatise on Presumptive Evidence, 22 ef 
"he says: The presumption in favor of legitimacy, ‘still 
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holds, whenever it is not inconsistent with the facts of the case ; 
and it is right that it should. It results from the principles of 
natural justice; it rests simply on the supposition of the virtuous 
conduct of the mother—a branch of that equitable rule which 
assumes the innocence of a party, until preof be brought of ac- 
tual guilt. Yet, if such circumstances be in proof as clearly 
negative the truth of this presumption, the, legal intendment 
will fail, and-no general rule of evidence, of universal applica- 
tion, can be prescribed upon this subject. In every case, the 
fact must be determined by the particular circumstances. 

Where the husband and wife reside at a distance from each 
other, so as to exclude the possibility of sexual intercourse, 
there it is admitted that the presumption of legitimacy is at once 
rebutted. But in the opinion of the Judges, in the Banbury 
Peerage case, a man and wife may dwell in the same place, and 
in the same house, and yet, under circumstances such as, instead 
of proving, tend to disprove, that any sexual intercourse took 
place between them. 

So it has been laid down, that the presumption of access, by 
which is now meant sexual. intercourse, though fortified by the 
strong fact of a private intercourse, is nevertheless open to re- 
buttal, by evidence of the feelings and conduct of the parties— 
such feelings and conduct as were displayed immediately before 
and after it. 

And J apprehend, that a case might arise where mere proof 
of the fact of sexual intercourse, at or about the time of concep- 
tion, would not be conclusive evidence of the legitimacy of the 
offspring. For instance—suppose that an adulterous connexion 
was shown to have existed between the wife and a negro, at or 
about the time when the child should have been begotten, and 
the color and other physiological developments of the offspring, 
demonstrated its African. paternity, might it not be bastardized? 

See Harris Nicolas, whose work on the law of 4dulterine Bas- 
tardy, contains every: authority and every case, published and 
unpublished, in its chronological order, which bears upon this 
subject ; maintains the correctness of Lord Coke’s exposition of 
the law, and of its-sound policy, at least, after it became so far 

vol. xm 21 
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modified as to abandon the rule of the “ quotwor maria,” while 
it required evidence of the absolute impossibility of the husband’s 
being the father of his wife’s child, from whatever cause that 
impossibility might arise, instead of making the impossibility de- 
pend upon corporeal infirmity or geographical limits. 

And it must be admitted that such a rule has this to recommend 
it: it is clear, certain, positive, intelligible and well-defined ; 
and it would seem to have the sanction of the Supreme Court 
of the United States, as we gather from one of the head notes to 
the report of the celebrated case of Patterson vs. Gaines and 
Wife, 6 Howard, 550.” “If the fact of marriage be proved, 
nothing can impugn the legitimacy of the issue, short of. the 
proof of facts, showing it to be impossible that the husband 
could be the father.” 

Ihave looked carefully through the opinion of the Court, 
delivered in this case, without being able.to deduce this propo- 
sition as strongly and definitely as it is here stated. 

[3.] We adhere however, to the opinion already intimated, 
and such is our determination, that marriage is to, be regarded 
in no other light than presumptive proof that the husband is 
the father of all the children born during wedlock, or within a 
competent time afterwards ; that either in a civil suit, or on a 
criminal prosecution, by the evidence of non access, or other tes- 
timony, the presumption of the legitimaey of the offspring may 
be rebutted. 

[4.] That the same rules apply, whether the bastardy origi- 
nates. before or during marriage. Ifa man marries a woman 
pregnant by another person, the law presumes the child to be the 
husband’s; and whether she was a reputed virgin or grossment 
ensient, the books make no distinction., In both cases, the law 
says it is. presumptively his child; still he may show by what- 
ever proof he may command, that he has been made the inno- 
cent vietim of fraud and artifice. 

[5.] And the same proof may be adduced by any one, whose in- 
terest and right it isto contest the legitimacy of the pretender; 
and inexpressibly hard would it be if such privilege was not 
allowed. It is repugnant to the feelings of every man, that his 
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property, upon his demise, should descend through channels where 
his blood did-not flow; channels too, tainted and corrupted by 
the grossest impurity. 

[6.] The other main question made by the record is, wheth- 
er Mrs. Jemima Culpepper took a life estate only, in the prop- 
erty of her deceased husband? or, whether she is entitled, to- 
gether with her reputed grandson, Berry Wesley Culpepper, as 
heirs at law, of Daniel Culpepper, to the fee? 

[7.] We take these principles to be well settled, namely: 
That the heir at law can only be disinherited by express devise 
or necessary implication ; and that implication has been defined 
tobe such a strong probability, that an intention to the contrary 
cannot be supposed. +1 Jarman on Wills, 466, and the authorities 
cited. 

[8.] And, that the intention to disinherit the heir, is always ne- 
cessary to raise an estate by implication. Ibid, (2 note.) That 
devises, by implication, are sustainable only, upon the princi- 
ple of carrying into effect the intention of the testator ; and, un- 
less it appears upon an examination of the whole will, that such 
must have been his intention, there is no devise by implication. 
Ibid, (3 note.) ‘ 

[9.] And, lastly, that Courts are not permitted to give effect 
to the will of the testator, contrary to the plain and obvious 
terms used by him, upon a mere conjecture as to his intention. 
Maniganet vs. Deas, 1 Bail. Eq. 298. 

[10.] Again, in the absence of anything in the will to the 
contrary, the presumption is, that the ancestor intended that his 
property should go where the law carries it, which is supposed 
to be the channel of natural descent. To interrupt or disturb 
this descent, or direct it in a different course, should require 
plain words to that effect. 

[11.] If the estate is not devised to some other person, 
though the intention of the testator be ever so manifest to disin- 
herit the heir, still the law casts the estate upon the heir. 
Denn vs. Larkin, Cowper, 657. This was a devise of a freehold- 
estate, to three nephews, without words of inheritance; a lega- 
cy of ten shillings to the heir at law, and after some other lega- 
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cies, the residue of the personal estate to the nephews. It was 
held that the nephews took only a life estate in the lands, and 
the heir at law, the fee—the intention to disinherit him, being 
wanting, it could only be inferred, from a vulgar notion, that a 
small legacy was evidence of such an intention, which Lord 
Mansfield held to be insufficient. 

In Howell vs. Barnes (Cro. Car. 382,) an estate was, devised 
to A. for life, and after death, ordering her executors to sell and 
divide the proceeds. — It was held, that the intention to disinher- 
it the heir was wanting, notwithstanding the executors had au- 
thority to sell and divide the proceeds. 

In Schanber vs. Jackson, ex. dem. Bogert and others, (2 Wend. 
13,) this whole doctrine underwent a most searching examina- 
tion. There, the testator bequeathed to. his son, Simon, who 
was the heir at law, 20 shillings for his birthright, to be raised 
and levied out of his estate, “wherewith he utterly excludes, de- 
bars and excludes him from having or claiming any other, or fur- 
ther pretensions, claims and demands whatever, as’ being his heir at 
law, or by any other pretence whatever.” He then bequeaths cer- 
tain articles of personal property to his other children, and twen- 
ty-five pounds to his'son Johannes, to be raised out of moneys 
arising from his real and personal estate. He then authorizes 
and empowers, orders and directs his executors to sell and dis- 
pose his whole real and personal estate, as well in New York as 
elsewhere, (except the personal estate before bequeathed) either at 
public or private sale, and declares their conveyance, valid and 
effectual to convey all his estate. He directs the money arising 
from such sale'to be applied, first, to pay the legacies, and the 
balance to be divided ; one-fifth to each of his sons, Simon and 
Johannes; one-fifth to each of his daughters, Maddalena and 
Engeltze, and one-fifth to his grand-son, Jacobus Berry, the 
share of his grandson to be retained till his maturity or marriage, 
in the hands of his executors, and in case of his death, to be 
divided among the four children above named. He then’ ap- 
points his son Johannes, and daughter, Engeltze, executors of 
his will. Engeltze filed her renunciation as executrix, and the 
will was proven, and letters testamentary granted to Johannes. 
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According to the English law, in force at the time of the death 
of William Appel, the testator, his oldest son, Simon, would 
have been entitled by night of primogeniture, to the estate in 
question, as heir of his father, unless the descent was broken 
by, or under the provisions of: this, will. 

The only question made in the Court of errors, was—wheth- 
er by the will, any part of the legal estate was devised to the 
executors; or, whether they had a naked power to sell only, and 
distribute the proceeds ? 

The Supreme Court decided, that there being no direct de- 
vise, either to the children or to the executors, there was noth- 
ing to prevent the descent of the estate totheheir at law. And 
the Chancellor, together with nine Senators, voted for affirming 
the judgment—twelve Senators for reversal. Stebbins, one of 
the majority, argued the question at great length, and with much 
ability, and ‘he concedes “that, had the will stopped after de- 
claring that Simon, the heir, should not take the estate, he 
would, nevertheless, have taken, because it would have been given 
to no other person.” 

Here, there are no words of exclusion in the will, of the heirs 
at law; neither is the inheritance given to any other person. 
Of course, the fee is cast upon them by descent. 

Let us next apply these principles to the pleadings, and see 
whether there was error in dismissing the complainant’s bill. 

It is brought by Elias S. Wright, as administrator of Jemima. 
Culpepper, deceased, against Lewis F. Hicks, as administrator 
generally, and also, as administrator de bonis non cum testamento 
annexo of Daniel Culpepper, déceased, to recover the residue of 
the estate of said Daniel, out of the hands of the defendant. - It 
seeks a decree for the whole surplus, upon the ground that the 
ostensible co-heir, to wit: Berry Wesley Culpepper, was an il- 
legitimate. 

Were the allegations in the bill—admitting them to be true— 
sufficient to bastardize this boy? Wethinknot. The bill does 
not even expressly charge the illegitimacy of Berry Wesley 
Culpepper, which it should do, and that notwithstanding he was 
born within three months after wedlock, that no sexual inter- 
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course ‘had ever been liad or taken place between the said Isa- 
iah Culpepper and his mother, previous to their marriage. 

The order of the Court, dismissing the bill, was manifestly 
wrong, admitting that the averments were insufficient, as to the 
bastardy. It should have been returned at least for the pur- 
pose of enabling the administrator of old Mrs. Culpepper, to se- 
curé from the defendant, the moiety of the estate coming to 
his intestate. 

Consequently, the bill must be re-instated, with leave to amend 
in the particulars indicated. 

I regret sincerely, that the Reporter is forbidden to. publish 
in extenso, the argument submitted by Robert P. Hall, Esquire, 
in this case. It would constitute an abiding monument of his 
ability and research, and deserves to be preserved in an endu- 
ring form. | 





No. 29.—Joun B. Scisson, plaintiff in error, vs. Witi1am R. 
McLaws, defendant in error. 


[1.] To enable a plaintiff in an action of ejectment, to recover when his title 
to the premises is controverted, he must prove that he had the legal title to 
the property in dispute, at the time of the demise laid in his declaration : 
that ‘such legal title was accompanied by a right of entry; and that the 
defendant, or those claiming under him, were in possession of the premises 
at the time the declaration was served upon him. 

[2.] When there is any evidence of the defendant’s possession, at or about the 
time of the service of the declaration on the defendant, it is proper for 
the Court to submit that fact to the Jury, with the appropriate instruc- 
tions, as to the law on that point. 


Ejectment, in Pike Superior Court. Tried before Judge 
Stark. April Term, 1852. 


This action was brought in January, 1848, for the recovery 
of a lot of land in the County of Pike, and also for mesne profits. 
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The plaintiff produced his title deeds covering the land, and 
the following testimony to show possession in defendant : 

Sherrod Sims testified, that defendant had gotten timber, light- 
wood and cross-ties for the rail-road off the lot; that he saw the 
hands cutting timber, and defendant said they were working for 
him; also that defendant hauled the lightwood to the rail-road 
and sold it. 

Witness stated that a man named Gray was living on the 
land, but by whose right he does not know. Gray also got 
timber off the lot, and hauled the lightwood with his own team. 
Defendant sold Gray a cart and steers, and took lightwood in 
pay. 

Johnson Thornton testified, that defendant while attending to 
Gray’s hauling some lightwood from the lot, told him (witness) 
that he had bought the lot from aman in Mississippi. Had seen 
Gray and his sons working on the lot; had not seen defendant’s 
hands there. 

John J. Bagwell testified, that he had seen defendant, in 
1846 and 1847, superintending thehands, who -were getting 
timber off the lot. Gray and his sons were cutting timber at 
the same time, on another part of the land. Defendant said he 
had got 1500 or 1600 cross-ties, worth 18 or 20 cents each. 
Gray was living on the lot in January, 1848, and for two or three 
years previously. 

Plaintiff also introduced the receipts of the Rail-road Co. for 
cross-ties received of defendant, which were objected to, but 
admitted by the Court. 

Defendant introduced no evidence. ‘The Court charged the 
Jury, that the title of the plaintiff-would suffice to recover, if 
they should be satisfied that defendant was in possession at the 
time of commencement of the action. On that question the 
Court charged as follows: What do we mean by possession? 
It is such an actual occupation and enjoyment of the property 
by the defendant, or his agents, tenants or servants, as amounts 
_ to a disseizin of the plaintiff, and excludes him from entering 

on andenjoying his property. Ejectment cannot be maintained 
against a mere trespasser—as a wandering person who lodges 
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temporarily on the land,*or a person who once or occasionally 
cuts wood from it. But ejectment may be maintained against 
one who, under claim of ownership, though he may not actually 
live on the land, yet treats it and uses it as his own, and there- 
by excludes the entry of the owner. What one does by those 
in his-employment, he dogs by himself. If the defendant acted 
in conceit with Gray, under a claim of ownership on his part to 
occupy the land, and cut or sell timber off it, and he and Gray 
occupying the land in concert, so as to hinder the enjoyment. of 
the rightful owner; then Gray’s. possession is his possession, 
and the act of one is the act of both. The Jury should consid- 
er all the circumstances, and determine how far defendant’s sell- 
ing Gray oxen and provisions, and getting Gray to haul wood 
off the land for him, (if he did these things) is evidence of a 
community of purpose between Gray and defendant.” 

The Jury found for plaintiff the premises in dispute, with 
mesne profits; upon which defendant moved for a new trial, 
on the ground of error in admitting in evidence the rail-road re- 
ceipts, and of error in the charge on the subject of possession. 

The motion for a new trial was refused, which is alleged as 
error, as well as the original rulings excepted to. 


Borpers & Harris, W. W. Arnoxp, for plaintiff in error. 
A. R. Moore & Froyn, for defendant. 
By the Court.—Wanner, J. delivering the opinion. 


[1.]..On the trial of this action of ejectment, the Jury found a 
verdict for the plaintiff for the premises in dispute, and two 
hundred and twenty-five dollars damages for mesne profits, &c. 
The defendant in the Court below, moved for a new trial on two 
grounds. First, because, the Court erred in its charge to the 
Jury, on the subject of possession by the defendant, as stated in 
the record; and second, because the Court admitted in evi- 
dence the receipts of the defendant to the Rail-road Company. 

To enable a plaintiff in an action of ejectment to recover, 
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when his title to the premises is controverted, he must prove— 
first, that he had the /egal title tothe property in dispute at the 
time of the demise laid in his declaration; secondly, that such 


_legal title was accompanied by a right of entry; and thirdly, that 


the defendant, or those claiming uhder him, were in possession 
of the premises at the time when the declaration was served up- 
on him. Adams. on Ejectment, 247. 2 Greenleaf’s Ev. §304. 
Goodright vs. Rich, '7 Term Rep. 323. 

[2.]- Was there any evidence before the Jury, of the defendant’s 
possession of the premises in dispute? The evidence not only 
shows that the defendant was in possession of the lot of land; 
that he cut, and carried off a large quantity of timber and light- 
wood, which he sold to the Railroad Company; but that 
while he was thus in possession, exercising acts of ownership, 
he claimed to have purchased the land from a man in Mississip- 
pi. The evidence, thérefore, shows that he was in possession of 
the land, exercising visible and notorious acts of ownership over 
it, and at the same time, claimed to be the absolute owner by pur- 
chase. 

The complaint is, that the evidence did not.show he was in 
possession at the precise day the writ was served on him. The 
defendant did not live on the land, but had been, from time to 
time, cutting timber thereon, by his hands, and hauling it to the 
rail-road. One witness says the defendant got one hundred 
cords of lightwood off the lot; another witness states that he got 
1500 or 1600: cross-ties off it, and was frequently seen there at 
work with his hands, claiming to be the owner of the land. He 
certainly exercised such acts of authority and dominion over it, 
as owners usually do over their own lands, who are in possession 
thereof: and there is no evidence that he ever abandoned, or 
disclaimed the possession which he asserted as such owner, by 
having purchased it from a man in Mississippi. 

On this state of tacts, the Court below very properly left the 
question of possession to the Jury; instructing them as it did, 
that the plaintiff could not recover, unless he had satisfied their 
minds by proof, that the defendant was in possession of the land, 
at the time of the commencement of the suit. 

von. xm 22 
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The Jury have found By their verdict trom the evidence, that 
the defendant was in possession at the time of the commencement of 
the suit. According to the-facts of the-case, as exhibited on the 


face of the record, the question of possession was fairly sub- . 


mitted to the Jury by the: Court in its charge. 

The fact thatGray was shown to have’ been in possession of 
part of the lot, doesnot necessarily exclpde the possession of the 
defendant as to the remainder of the tract; both may have been 
in possession. Gray not being sued, will not be ousted of his 
possession, unless he holds asa tenant under the defendant,..who 
said he was the owner, and therefore, presumed landlord of the 
premises, to whom the other tenants may have attorned + in the 
absence of the true owner. 

The receipts given to the Railroad Company were properly 
admitted in evidence, to show that the defendant received pay 
for the wood and timber as his own right and property, in order 
to rebut the presumption that he was acting as the agent or 
tenant of another person, when he cut the timber off the land, 
and sold it. The receipts wentto confirm what the plaintiff con- 
tended for; that -he was in the posséssion and enjoyment of 
the land as his own, hauled off the lightwood, cut and sold the 
timber as his own, and received payment therefor, as bona fide 
owners of property usually do. We entertain no doubt this is a 

just verdict against the defendant, and the Court below was 
right in refusing a new trial. Let the judgment of the Court be- 
low be affirmed. 





No. 30.—Leroy Nap and others, plaintiffs in error, vs. 
WasuinerTon Por and others, defendants. 
*. 
[1.] Mandamus lies at the instance of a citizen, who has a clear specific le- 
gal right, and no legal remedy for its enforcement. 
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[2.] Commissioners appointed in an Act of the Legislature, for the purpose 
of carrying out its provisions, are agents, and the Act is in the nature of a 


power of attorney. 
[3.] When an agent is appointed to do a particular thing, or to do all things 
necessary to accomplish a particular business, his authority inciudes the 
+ usual and appropriate means to accomplish the end. 


[4.] If commissionets are required to receive upon the k, ten per cent. 
in gold or silver, and no time is designated for the payment, they have the 
discretion to allow a reasonablestime. 


[5.] When commissioners are appointed by law, to receive subscriptions of 
stock to a bank, and the subscr iptions @e required to be bona fide, they 

ve the discretion to determine what is a bona fide subscription. 

[6.] The charter of the Manufacturers’ Bank, declares “ when the amount of 
$250,000 shall have been subscribed bona fide, and the sum of ten per. cent 
shall have been paid thereon in specie, the commissioners shall give notice 
for the election of directors, dc. Held, that the payment.of the ten per. cent 
need not be contemporaneous with the subscription, and that a provision for 
payment in thirty days being made, the subscription is good against persons 
applying for the stock and tendering the money within the thirty days. 


[7.] When a charter requires payments to be made on the stock in specie, be- 
fore organization, and the bank is organized without such payments : Held, 
that it is a mere nullity, and cannot exercise any of the privileges ” the 
charter. 


- 


Mandamus, in Bibb Superior Court. Decided by Judge 
Powers. ~ May Term, 1852. 


* The facts of this case are as follows : 

In 1850, the Legislature enacted a charter creating the Man- 
ufacturers’ Bank of Macon, by which it was provided, that the 
defendants, Washington Poe and others, should be commission- . 
ers, to receive subscriptions for stock; that whenever the sum of 
two hundred and fifty thousand dollars should be subscribed 
bona fide, and ten per cent. thereon paid in gold and silver, or 
the notes of specie-paying banks in this State, said commission- 
ers should call a meeting of the subscriers, to elect five direc- 
tors, who should be citizens of Georgia, &c. The commis- 
sioners, in pursuance of the charter, advertised that the books 
would be opened in Magon for subscriptions, on the 1st Monday 
in April, 1850; but no one appeared to take stock, until March, 
1852, when Robert Collins and others, came forward and sub- 
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scribed for the whole amount, paying to the commissioners ten 
per cent. in drafts at thirty days, on New York, and partly on 
banks in Macon; which drafts when due, were paid in specie. 
Subsequently, in the same month, the relators, Leroy Napier 
and others, came forward and offered to subscribe for the whole 
amount of stock, tendering to the commissioners ten per cent. 
in cash, as required by the charter, 

The commissioners refused to receive these second subscrip- 
tions, and a mandamus wasyapplied for, to compel them to do so, 
alleging that the first subscriptions were illegal and void, be- 
cause, 

Ist. The ten per cent. of cash was not paid as the terms of the 
charter required; and ; 

2nd. That but three of the parties subscribing were citizens 


' of Georgia, and the charter made no provision for transfer of 


stock, before the organization of the bank ; so that there could not 
be five directors citizens of Georgia, as provided by the charter. 
On these grounds the relators prayed that the commissioners be 
ordefed to issue the stock to them, and not to the first subscribers. 

On hearing the application for a mandamus, it was refused by 
the Court ; to which refusal the relators excepted. : 


GresuaM, for plaintiffs in error, 
Por, Nisset and Por, C. B. Cote, for defendants. 


J. J. Gresuam, for plaintiffs in error, made the following 
points ; 


1. Mandamus, in Georgia, is a writ of right. Itis in the na- 
ture of a suit, and will be granted when the relator shows a 
right for which he has no appropriate remedy. 4 Geo. R.115. 
12 Johns. R. 414. ~1 Cow. R. 417. 1 Wend. R. 318. 

2. Commissioners appointed by Act-of the Legislature, to or- 
ganize a bank, are ministerial officers, amd can exercise no pow- 
er not expressly conferred. 

3. A-subscription for stock of a bank before its organization, 
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when a certain amount is to be paid preliminary toits oganization, 
cannot be enforced. Jenkins vs. Union Turnpike Co. 1 Cain’s 

Cases, 86. Crocker vs. Crane,21 Wend. R. 211. Dutchess Cot- 
ton Manfy. Co. vs. Davis, 14 Johns; R. 245. Chester Glass Co. 
vs. Dewes, 16 Mass. 94. 

4. Where the charter requires that a certain amount shall be 
paid to the commissioners at the time of subscription, the sub- 
scription is incomplete, until that payment is made in the man- 
ner pointed out by the Act. See same authorities. Angel and 
Al..on Corp. 475, 476, 478-9. Ibid, 69. 

5. The payment of 10 per cent. of the subscription, being re- 
quired by the Act, before the bank can be organized, until that 
payment is made, the subscriber may repudiate his subscription, 
and therefore the payment is the only evidence of the bona fides 
required by the charter. 

6. The charter of the Manufacturers’ Bank of Macon, requires 
that transfers of stock shall be made by the stockholder or his 
attorney, in the books of the bank. ‘Therefore, although a 
transfer may be binding between the parties before such entry is 
made, the bank cannot. recognize any stockholder until the 
transfer is made onits books; and having no existence until the 
election of directors before the cgmmissioners, and no books, 
none but an original subscriber can be adirector. Angell and 
A. Corp. 509-10, 513. 


The following was submitted by C. B. Cox, for defendant in 
error. 


1. A mandamus will not be granted to a relator for his relief, 
except where he has a specific legal right and no other specific 
remedy. The relators have no specific legal right to the stock of 
the Manufacturers’ Bank. 2 Iredell’s Law R. 430. 1 Alabama R. 
15. Dudley's Geo. R. 37. 4 Geo. R. 26. ..6°Bacon’s Abr. 418. 
5 Geo. R. 522. 1 Geo. R. 271. 3 Kelly’s R. 297. 1 Cowen’s 
R. 423. 2 Kelly’s R. 214. 8 Easi’s R. 219. 

2. All those facts should be alleged in the writ which are ne- 
cessary to show that the party applying for it, is entitled to 
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the relief prayed for. The relators do not show that they are 
entitled to this stock. 7 Term R.52. 7 East’s R. 845. .: 

3. The payment of ten per cent. isnot a condition precedent 
to vesting the right to the stock in the subscribers thereto. The 
subscription for the stock was bona fide, and evidenced by giving 
their checks or drafts for specie. The words used in the Act 
of incorporation show that the payment of the ten per cent. 
was to be a future act. See Acts of 1849, page 56, sec. 6 
7 7. 

“The giving a check or draft is an sdeonleta appropriation 
= so er money in the hands of the drawer to the holder of 
the check, and there it ought to-remain - until called for.” 4 
John. R. 296. 1 Hall’s R.56. 2 Story’s R. 502. 

5. The original subscribers to the stock, could transfer a part 

-or a whole of their stock before the organization of the bank, so 
as to constitute a citizen of Georgia a stockholder, and qualified 
to be a director. 2 Cowen’sR:'770. 8 Pickering’s R.90. 10 
Mass. R. 476. 

A mandamus will lie only in cases which concern the sable, 
and not where they are merely of a private nature. 1 Swifi’s 
Dig. 577. 1 Cowen’s R12. 

The public have no interest in the question between these 
parties. 

The writ is prospective; and ifa past privation of a right is 
sought, a bill in Chancery is the proper remedy. 1 Swift, 578. 

Special jurisdiction i is conferred on the commissioners, and 

ent is aspen 9 Geo. R. 367, head note, 2 


~ A J. delivering the opinion. 


In 1850, the Legislature in ted the Manufacturers’ 
Bank of Macon. For the purpose of Boe visin, the bank, and 
carrying into effect the Act of incorporation, Washington Poe, 
John Li. Jones, James Ray, Thaddeus G. Holt and Charles Day, 
were appointed commissioners. It is farther stated in the Act, 
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that they are appointed commissioners, for the purpose of re- 
ceiving ‘subscriptions to the capital stock of the company. ‘The Act 
prescribes the duties of these commissioners thus: “ The said 
commissioners shall meet on the first Monday in April next, to 
receive such subscriptions, after having advertised in the gazettes 
of the City of Macon thirty days. When the amount of two 
hundred and fifty thousand dollars shall have been subscribed 
bona fide, and the sum of ten per cent. thereon shall have been 
paid in gold or silver, or the bank notes of this State,” paying 
specie, to said commissioners or a. majority of them, who are 
hereby authorized to act, they shall give thirty days’ notice to 
the stockholders for an election of directors of said bank. After 
the election of directors, the said commissioners shall pay to the 
directors the amount of money received by them for subscrip- 
tions to the capital stock of said company, and be discharged 
from their duties. Provided, that if the sum of two hundred and 
fifty thousand dollars shall not be subscribed at the meeting of 
said commissioners, they may adjourn from time to time, until 
the said amount shall be raised.” Actsof 1850, page54. Ac- 
cepting the trust thus delegated by the Legislature, a majority 
of the commissioners having given the thirty days’ notice in the 
gazettes of the City of Macon, as required by the law, met on the 
first Monday in April, 1850, to receive subscriptions to the cap- 
ital stock of the bank. At this time no stock was taken, and the 
commissioners adjourned. Nothing farther was done or attempted 
to be done by them towards the organization of the’ bank, there 
being no demand for the stock, until the 6th day of March, 
1852, when a majority of them again met, for the purpose of 
receiving subscriptions to the stock of the bank. At this time 
the whole of the stock was taken by Messrs. Davis T. Brooks, 
J. Brooks, Alexander and G@ollins. In payment of the ten per 
cent. on the shares required by the charter, the commissioners 
received drafts on New Yorkpat thirty days, drawn by Mr. 
Davis, and payable to his orderin specie, for 20,000 dollars. 
These drafts for 10,000 each, were directed to Samuel R. 
Brooks, New York, endorsed by Davis, payable to Isaae Scott, 
agent or order, and by Isaac Scott, agent, payable to J. T. Soul- 
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tier, cash or order. They were accepted by S..R. Brooks, and 
paid in specie—one on the 19th of March, and the other on 
the 27th of March, 1852. For the balance of the ten per cent. 
they received checks from D. Collins and Mr. Alexander, on 
the agencies of the banks in Macon for $2500 each. These 
checks had not been presented for payment at the time when_ 
the respondents answered, but they say that D. Collins had re- 
quested T. G. Holt, in whose possession they were left, to call and 
get the money. On the 15th day of March, 1852, the relators 
appeared before the commissioners, at the store of J. L. Jones, 
in the City of Macon, and: proposed to subscribe for the whole 
of the stock of this bank, each offering to take. five ,hundred 
shares, and each tendering the sum ef $5,000, in notes of the 
banks of the State paying specie. ‘The money was counted by 
the commissioners, but they declined to receive it, or to permit 
them to subscribe. The commissioners. present on that day 
were Messrs. Holt, Jones and Ray ; afterwards .the whole. of 
the commissioners met, except C. Day and Jones, and there 
being a difference of opinion as to the question involved, they 
then declined to give the stock to the relators. Under these 
circumstances, the relators sued out a petition, returnable before 
Judge Powers, asking a mandamus to be issued, requiring the 
commissioners to allow them to subscribe for the stock of 
the Manufacturers’ Bank, which they had proposed to take on 
the 15th of March—to receive the money tendered in pay- 
ment of the ten per cent. required by the charter—to issue them 
scrip for the stock, and to advertise for an election of directors, 
or show cause to the contrary. Upon the hearing, they moved 
the Court to issue a writ of mandamus against the commission- 
ers, upon the following grounds: : 

1. Because the subscription to the stock of this bank, by S. 
R. Davis and others, on the 6th of March, was illegal and in- 
complete, in this, that the sum of ten per cent. on the stock was 
not paid by them in gold or silver or in notes of the banks of 
the State paying specie ; and that before such payment, the books 
ought.to have been declared open, on the application of the re- 
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lators, and the stock given to them when the tender of the notes 
of the banks of this State paying speice was made. 

2. Because the drafts and checks teceived by the commission- 
ers in payment of the ten per cent. on the stock was not such 
a payment as the charter requires to be made, and until such 
payment was made, the subscriptions of Davis and others, was 
inchoate and incomplete, and the commissioners had no night to 
advertise for the election of directors, but ought, upon the ap- 
plication of the relators, and their tender of the money. before 
any money was paid by said Davis and others, to haye declared 
the first subscription ‘nugatory, and allowed the relators to sub- 
scribe for-the stock. 

. 8. Because, by the charter, subscriptions are required to be 
bona fide, and the only evidence of the bonafides is the payment 
of ten per cent. on the stock, in gold, silver or the notes of. 
specie-paying banks; and that such payment not having been 
made, the subscriptions of Davis and others were not bona fide, 
and therefore void, ought to have been so declared by the com- 
missioners. 

4. Because only three of the first subscribers are citizens of 
Georgia and the charter requires the directors to be citizens of 
the State, and inasmuch as the charter makes no provision for 
the transfer of the stock before the bank is organized, the bank 
could not be organized by them, and therefore, theirsubscriptions 
were void, and ought to have been so held by the commissioners. 

The Court denied the motion of the counsel for the relators 
and dismissed the petition, whereupon they excepted, and have 
assigned: for error the overruling the several cronngs of the 
motion, as above stated. 

All of these questions depend mainly upon a construction of 
the charter, and cannot be.elucidated to any profitable extent 
by authority. The great question in the case is as to the valid- 
ity of the first subscription to the stock. If, as the plaintiffs in 
error contend, that subscription was not according to the re- 
quirements of the charter, it is a. mere nullity, and they are enti- 
tled to the stock ; and having a clear legal right and. no,other 
remedy, they are entitled to the remedy by mandamus.” 

VOL. xi 23 
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In Georgia, it is not to be questioned but that in such a case, 
the process of mandamus is a remedy at the command of the 
citizen. Although, it is in England denominated a prerogative 
writ, yet it lies in Georgia at the instance of any individual, who 


‘having a legal right has no remedy other than mandamus for its 


assertion. If, however, the relators have nota legal right to the 
stock which they claim, then they have no remedy by manda- 
miis or otherwise. The right to the stock cannot be in ‘them 
and in the first subscribers at one and the same time. If neith- 
er the relators nor the first subscribers are entitled to it, equally 
must the relators fail. ‘Sothe question returns, was the first 
subscription valid? And still again, as anterior to that, springs 
the inquiry, was that subscription made according to: the re- 
quirements of the charter? The inquiry perhaps, may be yet 
farther: simplified, by inquiring, did the commissioners act in 
accordance with their duties, as prescribed in the charter ? 

[2.] The will, the intention of the Legislature, is' to be as- 
¢ertained as to the terms and ‘conditions upon which the 
stock of this bank was to be taken. These commissioners were 
appointed for the purpose, as the Act declares, of. carrying it 
into effect, and establishing the bank. ‘They are more specifically 
declared to be appointed “ for the purpose of receiving subscrip- 
tion tothe capital stock of the company.” That is, as.I understand 
the charter, they were appointed to carry out the Act, and es- 
tablish * the: bank, by receiving subscriptions to the stock. 
This, though the chief, is not the sole duty assigned them. 
Farther, they are by necessary implication, to receive the payment 
of ten per cent. on the stock, and they are expressly required to 
advertise for the election of directors, and to turn over to them 
when elected, the money so received. When these things are 
done, they have fulfilled their trust and are discharged. - Now 
it is true, as claimed by the counsel, that corporations take 
nothing by implication ; grants of franchise are to be’ strictly 
construed. Yet it is to be noted, that in determining the duties 
of these commissioners, we are not passirig upon the privileges 
and immunities of the corporation, but upon the powers of public 
agents, existing and to be'éxerdised ‘anterior to the érganization 
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of the corporation. The same-strictness of interpretation, there- 
fore, is not required, which would be necessary, were we sitting 
in judgment on this charter, in reference to. the neha of the 
corporation. 

The commissioners are the fiduciary agents of the Legislature, 
appointed to do certain acts preliminary to the organization of 
the bank. The Act defining their duties, is in the nature ofia 
power of attorney. © State of Illinois vs. Delafield, 8 Paige R. 
527. 26 Wend. 192. They are not special agents clothed with 
power to-do a single act, nor are they what is sometimes desig- 
nated in the books as universal agents, clothed with plenary au- 
thority to represent a principal in every thing ; but are general 
agents with specified powers, 

[3.] The Act defining those powers is not to be so construed 
as to give to them authority to do any thing other than those 
things which are specified; nor is it to be so strictly construed 
as to divest them of all discretion as to the manner of doing 
those things which are specified, ifthe manner is not expressed. 

[4.] If they are, for example, required to receive upon the 
stock ten ser cent. on-each share subscribed, and no particular 
time is designated when it shall be paid, a discretionary power 
as to the time is implied. 

[5.] Or if they are required to dispose of the stock to persons 
who will subscribe bona fide, and the Act does not declare what 
shall be evidence of bona fides, they have implied power to de- 
termine what is or is nota bona fide subscription. 

“Tf, says Chanccellor Kent, the powers of an agent are special 
and limited, he must strictly follow them; but whether there be 
a special authority to doa particular act, or a general authority 
to do all acts in a particular business, each case includes the 
usual and appropriate means to accomplish the end.”  Kent’s 
Oom. vol. 2nd, p. 617. Paley on Agency, by Loyd, 197. Story 
on Agency, sections 58, '74, 85. 5 Hill’s N.Y. R. 16. 

[6.] Such are the rules applicable to agencies generally, and 
they apply to agencies created by the State, as well as to others. 
Guided by such views of the agency of the commissioners, ‘and 
such rules of construction as to. the power under which they 
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acted, we are now to inquire what were their duties, and wheth- 
er they did in fact, in the subscriptions made by Mr. Davis and 
others, act within their authority. In pursuance of the directions 
of the, Legislature, they did. meet on the first Monday in 
April, having first advertised in the gazettes of Macon thirty 
days. At that time no application for stock was made, and 
they adjourned. The charterlay unappropriated until they again 
came together some two years afterward, on the 6th of March, 
1852, when the stock was taken by Messrs. Davis, Brooks, and 
others. Of this last meeting, it does not appear that they gave 
any notice, and their failure to-do so, is claimed as a departure 
from the duty prescribed in the Act. ‘Whilst the Act requires 
notice in the first instance, it does not.require notice of any sub- 
sequent meeting. It is fairly to be inferred, that such notice is not 
reauired, from the proviso to the 6th section of the Act. Ii declares 
that if the sum of $250,000 shall not be subscribed at the meet- 
ing of the commissioners, they may adjourn from time to time, 
until that amount shall be raised. Whether they did or not 
make a formal adjournment at their meeting in April, 1850, 
does not appear. Nor is it material, for,.as under the Act, they are 
authorized to meet again or often, they would stand adjourned 
to such time as circumstances might make it necessary for them 
to meet, without any formal designation of time. They 
waited until there should be a demand for the stock. It could 
not have been the intention of the Legislature to require men 
acting under some responsibilities, and without compensation, to 
keep up a continuous organization, and to hold regular meetings. 
How long, it- might be asked,-would the formal meetings be re- 

quired of them? If for two years, then with equal reason for 
four, or eight, or sixteen. All that was required of them was, 
after the first meeting, to hold themselves in readiness to act 
whenever application was made for the stock. The charter 
being a public Act, was notice to all the world of its existence, 
and its dormancy must have been a matter of notoriety. The 
object of giving notice, is to open a fair field for the subscription 
to the stock, and.to prevent a monopoly. ‘The reason’ upon 
which the necessity of notice rests, did not ‘exist in this case. 
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For two years, the charter lay unaccepted by any body ; during all 
_that-time; it was open to the acceptance of the relators as well 
as all other persons. The facts negative the idea that there 
was ary-monopoly or other unfairness in the subscription. " We 
do wot think that the objection founded on:a failure to give no- 
tice, amounts to anything. 

When the amount of two hundfed and fifty thousand dollars 
shall have been subscribed bona fide, and the sum of ten per 
cent. thereon, shall have been. paid in gold and ‘silver, or the 
bank notes of the banks of this State, paying specie ; then they 
are required to give notice to the stockholders for an ‘election 
of directors. As the notice to the stockholders is required to 
be given after the subscription and payment of the ten per 
cent. the receiving of the subscriptions and the money are made 
the duties of the commissioners. First, they are required to 
take subscriptions to the amount of $250,000. The only con- 
dition annexed to the subscription is, that it be bona fide, and it 
is clearly their duty to take none that is not bona fide; they are 
bound to see, to it, that the subscriptions which they allow are 
bona fide. The Legislature has not declared in what this bo- 
na fides shall consist, or what shall be evidence of it. ‘The 
power, therefore, to’ determine these things is, by a necessary 
implication, given to them. They would unquestionably be 
governed by the usual meaning of the phrase; as applicable to 
such a transaction. - A bona fide subscription, is a subscription 
in good-faith; that is, with an honest purpose to comply witb 
the requirements of the charter, and to execute its provisions. 
It must be considered as standing opposed to any collusion be- 
tween the commissioners and the subscribers, and to a purpose 
to violate the law in any particular. There is no allegation of 
bad faith on the part of the commissioners; they are, as they 
deserve to be, wholly unassailed by this proceeding; nor do 
I understand the relators to charge upon these subscri- 
bers a fraud, in fact. The charge is, simply, that the 
subscriptions are illegal. One of the grounds of error ta- 
ken in the assignment is, that the subscription was not good, 
as against the subsequent application of the relators, because 
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- not made bona fide; and this ground is sustained by counsel, 
upon the assumption that no subscription is bona fide, unless the 
ten per cent. is paid at the time of entering it. They say, that 
under this Act, it was the duty of the commissioners to disallow all 
subscriptions, unless accompanied by the actual payment of the 
money, or a tender of it, in gold, silver, or thenotes of specie- 
paying banks. The actual payment of the money, at the time, 
would, without doubt, be evidence of bona fides of the highest 
character; and allowing the subscriptions without payment or 
provision for payment, in specie, or specie funds, would be in 
violation of the instructions of the commissioners, and void. If, 
indeed, it be true, that the Act requires the money to be.paid at 
the time when the subscription is made, then, I admit that there 
is no escape from the conclusion of the counsel ‘for the plaintiff 
in error. For if that is required, the subscription would be 
void, no matter what other evidence is furnished m the record, 
that the subscription was bona fide. The agents would be bound 
to act according to an instruction so specific and unambiguous. 
But we do not think that, this is required, and so thinking, we 
deny the proposition that this subscription is void, because not 
bona fide, in this, to wit: that the money was not paid at the 
time. To the question, whether the Act requires the subscrip- 
tion and the payment to be cotemporaneous, I shall revert, di- 
rectly. Uponthe assumption, then,. that the bona (fides is not 
alone demonstrated by the contemparaneous payment of the 
money, I say that the subscription and the payment may be sep- 
arated, and being separated, the question is, what was the duty 
of the commissioners, in regard to the subscription ? ' I answer, 
to see to it that it was bona fide, according to their judgment 
of what the Legislature intended by the phrase, in its connection 
-with the transaction of subscribing. In the exercise of that 

«Be judgment, they determined that the subscription was good, if 
oa provision was made at the time, for paying fen per cent. on $250,- 
Sure 000, within a reasonable time. Acting upon this view of the 
matter, they allowed the subscription, upon the subscribers ma- 
king and delivering specie. drafts on New York, at 30 days, 
for $20,000, and checks at sighton the agencies of the banks of 
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Macon for $5,000—the amount of the ten per cent. required to 
be paid, being $25,000. Let it be remembered, that the rela- 
tors do not charge upon the subscribers insolvency, corrupt mo- 
tives, ur any intention in any way to violate this charter or 
any other law of the State. They stand before this Court, on 
this record, as men. of unquestioned credit, and of undoubted 
commercial honor. We are not permitted, therefore, to presume 
that the commissioners knew, or had reason to know, that these 
drafts and checks would not be paid, acccording to their face; the 
contrary is the presumption which we are constrained to raise. 

Once yield the point that the Act does not require the pay- 
ment of the ten per cent. at the time of the subscription, and there 
can be. no pretence that it was not bona fide; because in its 
every phase, it bears the impress of an honest purpose, on the 
part of both the commissioners and the subscribers. It is not 
to be presumed that these checks and drafts were given to be 
dishonored ; it is not to be presumed that men having credit 
would wantonly and voluntarily contrive to impair it; it 1s not 
to be presumed that men without credit, would enter into en- 
gagements with knowledge that they would not be met, when 
the operation could not result in any possible way to their bene- 
fit. They could not be presumed to have been influenced by 
the hope of getting control of the charter without paying for the 
stock; they are to be considered as having acquainted them- 
selves with its provisions, and it is very explicit in requiring fen 
per cent. to be paid in specie, or its equivalent, before the 
bank could be organized ; they are not to be held as acting un- 
der'the influence of a feeling of antagonism to the relators or 
any body else, because it does not appear that the relators or 
any body-else, wanted the stock at the time they subscribed for 
it. The legal presumption is, that when men draw drafts, they 
will have funds in place to meet them at maturity ; and a bank 
check is an-appropriation of so much of the funds of the drawer 
on deposit to the use of the drawee. We are bound to believe 
that all these considerations influenced the parties in this trans- 
action, and from none of them can.any inference be drawn un- 
favorable to good faith. Besides, the course taken by the 
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commissioners, was in accordance with the u usage in such cases ; 
not being required to demand the ten per cent. to be paid- at 
once, it was according to the course of business to raise it in 
specie, upon ‘the plan adopted. It was doubtless convenient to 
the subscribers, to draw upon New York, for the specie, and_, it 
was expedient to draw it thence, rather than from the vaults: of 
our own banks. The result demonstrated that the conclusion 
to which the commissioners arrived, as to the bona fides of the 
subscription, was a just one, because the drafts on New York 
were paid before their maturity. 

The hinge upon which the merits of this causé turns, is the 
question, does the Statute require the ten per cent. to be paid con- 
temporaneously with the subscription.. As before admitted, if it 
does, the plaintiff in error is right, and all our reasoning upon 
the bona fides of the subscription goes for nothing. If the char- 
ter requires this to be done, the requirement is either expressly 
made, or it is made by implication. It clearly is not expressly 
made. The Legislature have not said in so many words, that 
the money should be paid at the time: when the stock is taken. 
Looking to the organization of the bank, they. have said when 
$250,000 of the stock shall be subscribed bona fide, and ten per 
cent. thereon shall be. paid in gold, &c..the commissioners shall 
then give notice for an election of directors. That is, when the 
stock shall be subscribed, and when the. ten per cent. shall be 
paid, then and not till then, shall the notice for the election be 
given. Two things the commissioners are required to do— 
take the subscription bona fide, and collect the money. 

['7.] The Act does-not say when the money is to be paid; 
so far as time is concerned, all that is required is, that it be paid 
before the notice is given for the election. It is plain that the 
Legislature intended the payment to be preliminary to organiza- 
tion ; I donot doubt but that they intended that unless the ten 
per cent. was paid, and paid-in gold and silver, or specie funds, 
the bank should never go into operation. But they have not 
designated the time when it.shoud be done ; that is left to the 
discretion of the commissioners. Not being expressed, is this 
requirement implied? It is insisted that it is, upon several 
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grounds. And first, it is argued that it is implied, because, if the 
commissioners have any discretion in the matter, it is an unlim- 
ited discretion, and that such discretion is incompatible with the 
object of their appointment, to wit, the organization of the bank. 
If, say the counsel, the commissioners may give 30 days, they 
may give 60, or 120,-or 240, and thus the end of their'trust be 
defeated. .This objection is satisfactorily answerable. The 


‘Act fixes no time; at which or within which, the bank is to be 


organized. - If it did, and at so near a-day, that it would defeat 
the organization, if time were given on the payment, the infer- 
ence would be irresistible, that no time -was ‘to be given. -Not 
fixing atime for the organization, that is left to the commission- 
ers, and from that fact we infer some. discretion as to. time of 
payment. Nor is this discretion unlimited. The rule is, that 
if a discretion be given to an agent in the execution of his pow- 
ers, by implication, it is to be understood as being a’ reasonable 
discretion, with reference to the object and purposes of his agen- 


_ cy; So, here the discretion as to time of payment:is limited by a 


regard to the objects of this agency.’ A time of payment so long 
as to defeat the end, could not be given, but a time reasonably 
consistent with an early accomplishment of the object, was, we 
think, within their discretion. Secondly, it is said that no discre- 
tion can be impliedly given to the commissioners, which may 
defeat the manifest policy of the Statute—that the policy of the 
Statute is to insure sound banking—that this policy. is enforced 
by prohibitions against banking at all, until a certain proportion 
of the stock is in fact paid in specie or specie funds, and that 
the discretion which we claim for the commissioners will defeat 
that policy. And from these propositions springs, necessarily, 
the conclusion, that the payment of ten per cent.’must be made 
at the time when the subscription is made, | 

The policy of the Act is truly stated by the counsel. It is to 
guard the public against dishonest banking, and a spurious 
currency. This is evinced inalmost every section of the char- 
ter, and particularly in requiring ten per cent. to be paid in spe- 
cie or specie funds, before the bank can be organized, and in 
requiring $125,000:to be paid into the bank, $50,000 of. which 
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shall. be in actual gold and silver, before the directors are :au- 
thorized-to issue notes. ‘I do not hesitate to: say that these.are 
conditions to the: Legislative grant, which if not fulfilled, the 
franchises of the charter can never be enjoyed. . We are -all 
clear that if the ten per cent. is not in fact paid in gold. or silver, 
or the bills of the banks of Georgia -paying. specie,: before | 
organization, the organization is a nullity, and no powers of any / 
kind can be exercised by. it under this charter; ahd’ that if 
the directors, being legally elected, should issue’ bills without 
$125,000 being in fact paid in, and without $50,000 being in 
actual gold and silver, such issue will: avoid .the charter; and 
so far as‘this Court is concerned, if its powers-are ever invoked 
for the purpose, we shall hold this corporation and all others to 
a strict and actual compliance with the provisions of their char- 
ters. We shall allow no evasion, and no substitute, but shall 
require the compliance to be actual and truthful. These re- 
marks are not made because we anticipate a violation of this 
charter, for we anticipate nothing ; but that those persons inter- 
ested in banking may all know upon what.terms banking is for 
the future to be conducted. “Those terms are such as the Le- 
gislature have or may prescribe. It is also true that a discretion 
in the commissioners that will either defeat or weaken this pol- 
icy of the Legislature, cannot be implied. But we take issue 
with the learned counsel,- upon the fact, that the discretion 

which we claim for them, and which they did exercise, either 
defeats or weakens the policy of the charter. .The force of this 
argument is derived from the assumption that the bank cofld be 

organized upon the securities taken by the commissioners, as'a 

substitute for specie. ‘There-is no evidence in. the record, that 
the cdmmissioners ever contemplated such - an attempt; on 
the contrary, it is to be inferred from the fact that the New York 
drafts were payable in specie, and from all of the circumstances 

of the transaction,.that they intended to collect and pay over 

the ten per cent. in. specie or ngtes of specie-paying banks. 

But the: bank could not be organized upon them; turning over 

these papers to the directors would be no payment to them of 
the ten per cent, If the directors were elected without this sum 
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being paid in gold or silver, or bills of specie banks, and the 
organization completed, it would be a ‘nullity; it could exer- 
cise no privilege of the charter; it could not sue upon the drafts 
and checks, for the reason that the specie-payment’ is a condi- 
tion precedent to organization./. Crooker vs. Crane, 21 Wend. 220. 
1. Cain’s Cases in Error, 94, °5.- 9 Johns. R..217. 11 Ibid, 98. 
14 Jbid, 238. Nor would this arrangement of the commission- 
ers ‘cause any unreasonable delay in: organizing the bank. 
Whether:these drafts and checks could.or could not be enforced 
by the commissioners, is a question which need not be decided. 
Two things are plain; one is that the subscribers would have no 
right to require the commissioners to give the notice for the 
election of the dixeetois until they had paid the money ; and the 
other is, that the commissioners, upon their failure to pay at the 
maturity of the drafis, would have the right to consider the ar- 
rangement at an end, afd open books at once for'’new subscrip- 
tions. If paid, the organization’ would proceed, and no question 
could be made about the liability of the subscribers on the drafts 
and checks ; and if not paid, then the commissioners could pro- 
ceed to let out the stock to others, with no violation of the 
charter, and with such delay only, as could work no public 
injury or inconvenience. 

Conceding to the counsel, that this subscription is to be held 
inchoate, and still I cannot see that the relators are entitled to 
prevail. If it be true‘that Davis & Co. had not, at the time that 
the relators made their application for the stock, a perfect right 
to it, yet it does not follow that they had a clear legal right to it. 
They must stand upon their legal rights, and not ‘upon the im- 
perfect subscription of their adversaries ; that subscription was, 
to say the least of it, inferi, and so continued until the maturity 
of their drafts,’ and whilst thus in process of being made, the 
relators‘had no right to displace them, and take up the stock. 
They had‘an interest in the stock: sufficient to authorize the 
commissioners to-postpone others until the expiration of the 
time agreed upon, for the payment of the money. I do not 
consider this as letting out the stock ‘upon the credit of the sub- 
scribers; the time~ given was an arrangement for payment, 
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very different from the miserable habit of ‘tiog stock notes 
after a bank is organized. Here the commissioners had the 
game in their‘own hands—in their power, if the drafts were not 
paid; to annul the whole transaction, and proceed de novo. As 
wel]. might the relators have claimed the right to push aside a 
subscriber, whilst the commissioners are in the act—not yet 
completed—of counting his money, as to step in, under all the 
‘circumstances of.this case, and-set aside these subscribers be- 
fore their drafts were at maturity. 

The only remaining objection to this subscription, grows out 
of the requirement of the charter, that the directors, five in num- 
ber, shall be citizens of Georgia. The return of the commis- 
sioners shows that five persons only, subscribed for the stock; 
and that two of them are non-residents. The objection is, that 
the subscription was illegal, because the bank could not be or- 
ganized, there not being stockholders eligible, enough to make 
a Board of Directors. To make this objection’ valid, it is far- 
ther assumed, that there can be no transfer of stock, until the 
bank is organized. The last proposition I will not discuss, 
because it is not necessary for us to decide it; suffice it to say 
that there is no qualification prescribed for eabsedate, nor any 
direction to the commissioners, as to whom they shall admit as 

. subscribers ; they are not called to’ sit in judgment upon the 
qualifications of directors; whether the bank shall be legally 
organized after they shall have discharged their duties, is not 
for them to determine. 

_ Let the judgment be affirmed. 
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No, 31.—Txe Governor, for the use of G. W. Moore and M. ° 
H. Myrick, plaintiffs’ in error, vs. E. H. Hicks and E. Wess, 
survivors; defendants. Cy 


[1.] The Courts will not in one smt take cognizance of distinct and separate 
claims of different persons; but where the damage, as well as the inter- 
est, is several, each party injured, must, in that case, sue separately. 


[2.] In case of misjoinder of improper plaintiffs, as well as distinct causes 
of action, thé declaration -will be bad on general demurrer, or in arrest of 
judgment, or in error. 


Debt, in Crawford Superior Court. Tried before Judge Pow- 
ERs. March Term, 1852. 


This was an action on a Sheriff’s bond, brought under the 
following state of facts: 

In November, 1842, the plaintiff, Moore, obtained a judgment 
against one Sawyer, for nine hundred dollars and upwards ; and 
at the same time, the plaintiff, Myrick, obtained a judgment 
against the same person, for about seven hundred and forty dol- 
lars. . These fi. fas. were obtained in the Inferior Court. After- 
wards, Moore and Myrick jointly became the purchasers of a 
Superior Court ft. fa. against Sawyer, which had been obtained 
by another party in August, 1842. 

The defendant, Hicks, bemg Sheriff of the County, sold prop- 
erty of Sawyer, under these several fi. fas. Upon a rule against 
him for the payment of the money, and a collateral issue made 
‘up thereon, the Jury found’ that the sum of one thousand and 
twenty-six dollars was in hs hands, raised by sale of. defend- 
ant’s property ; upon which a rule absolute was granted, order- 
ing him to pay over that sum. This action was brought on 
said rule, in the joint names of. Moore & Myrick, against the 
Sheriff, Hicks, and Webb, his only surviving security, 

The declaration was demurred to, on the ground that it was 
stated in one part, that Hicks & Webb and another, were bound, 
&c., and in another place, it was alleged that Hicks and Webb were 
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bound, without naming the other.; and also, on the further ground 
that three different plaintiffs, between whom no. privity existed, 
to wit: Moore, Myrick, and Moore &- Myrick, each claiming 
under separate judgments, -had joined in bringing the action. 
The Court held, that the first: defect was amendable, and: that 
the plaintiffs might dlso amend the second, by striking out the 
names of all but one of the parties suing. ‘This the plaintiffs: 
‘declined to do, and the action was dismissed. 

To this decision of the Court exception is taken. 


Hammonp, for plaintiffs in-error. 
Haut & Hatv and G. J. Green, for defendants. 
By the Court.—Lumrxin, J. delivering the opinion. 


[1.] This isan action of debt, on a Sheriff’s bond, in the name 
of the Governor, for the use of George Moore and Matthew H. 
Myrick, against Elijah Hicks and Ewell Webb. The declara- 
tion states that the bond was made by Hicks and Webb, togeth- 
er with “one Obadiah M. Colbert, since deceased. It then avers 
first, that all three of the obligors bound themselves for the faith- 
ful performance of the Sheriff; and afterwards, that Hicks and 
Webb bound themselves. 7 , 

“ The declaration further recites, that George Moore, one of the 
plaintiffs in the suit, recovered $928.98 principal, and $68.03 
interest, besides: cost, in November, 1842, on an attachment 
against Elkanah Sawyer and Littlebury Boon’; that Matthew 
H. Myrick, the other plaintiff, recovered, at the same time, of 
Elkanah Sawyer, a judgment for $747.41 principal, and $54.81 
interest, besides cost; and that Moore and Myrick, purchased joint- 
ly and took by assignment to Myrick, for the use of himself and 
Moore, a fi.. fa. against Sawyer and Boon, from one Littlebury 
Lucas, dated in August, 1842, for $1,278 principal, and $65.34 
interest, besides cost. Ang the breach alleged is, that Hicks, 
the Sheriff, sold the property of Sawyer, the defendant, to the 
amount of $3,600 on these several executions ; that by a ver- 
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dict of a “Jury upon a collatead issue, there was ‘found to be 
still on his hands. $1,024,06 of the proceeds of the sale of the 
defendant’s property, unaccounted for. 

There is some.confusion in the record, leaving it doubt- 
ful whether there was a general judgment entered up for «this 
balance in behalf of the creditors, who moved the rule nisi 
against the Sheriff, er-a rule .absolute predicated upon the find- 
ing of the Jury. Probably both was done. 

Upon this statement of facts, this action is brought upon the 
bond and the failure of the Sheriff to-pay over this money. 

At the trial, the declaration was demurred to, both on ac- 
count of the misdescription of the bond, as well the misjoinder 
of several plaintiffs and several causes of action in the same 
writ. ‘The Court sustained the demurrer, but allowed the party 
to amend, which he declined to do, and the case was dismissed. 

We think the first objection, as to the contradictory aver- 
ments. respecting the bond, was immaterial, and that it came too 
late. The other objection was well taken and fatal. Courts 
will riot, in one suit, take cognizance of distinct and separate 
claims of different persons. Where the damage, as well as the 
interest, is several, each party injured must, in that case, sue 
separately. *l Saunders, 291, g. 2 Saunders, 116, 2.2. Ba- 
con’s Abr. Action C. 2 Wils. 423. 1 Chitty’s Pl. 73. 

[2.] And the objection is good, on.a general demurrer, or in 
arrest of judgment, or upon error. Cooper vs. Bissell, 16 
Johns. Rep. 146.. 1 Chitty’s Pl. 236. 

Here are joined in the same suit, the individual claim of 
George Moore, the individual claim.of Matthew H. Myrick, and . 
the joint demand of Moore & Myrick,:each requiring separate 
verdicts and separate judgments, which cannot be. awarded in 
the same suit. 

The judgment is consequently affirmed upon this ground, with 
he privilege to the plaintiffs to re-instate the case, and amend his 
writ, upon the payment of costs, by striking out any two of the par- 
ties, and the breeches and the declaration alleged in their charge. 








i et “atts 


Ne Pe Foe 


eee 





a 








192 SUPREME COURT OF GEORGIA. 


Haater vs, Stembr idge. 





No. 32:—Gerorce R. Hunter administrator, &c, plaintiff. in 
error, vs. Joun STEMBRIDGE, trustee, defendant. 


[1.] Where a testator by his will devised to-his son Henry the plantation 
whereon he lived in fee, and after bequeathing a negro woman to his wife, 
during ber life, used the following words, “and-I also allow my’son Henry 
to.give her a support off my plantation during her lifetime” Held, that the 
testator used the word “ allow ” ‘as expressive of his intention that his son 
Henry should support his wife during her life, off the plantation, and that 
Henry took the same. under the will, subject to that char ge, which ‘a 
Court of Equity will enforce. 

[2.]-When-the words of a will are Wine of initininetiBalion, or precatory, 
or expressing hope, or that the testator has no doabt, &c.—if the objects 
in regard to whom such terms are used are certain, and the subjects of pro- 
perty to be given are also certain, the words are considered imperative, 


and create a trust. 


In Equity, in Crawford Superior Court. Decided by Judge 
Powers. March Term, 1852. 


John Stembridge. filed his bill in Crawford Superior. Court, 
setting forth that Thomas Stembridge, late of said County, had 
died, leaving a will, the first item of which was in*these words : 
“T will and bequeath to my wife.Sarah Stembridge, a negro wo- 
man, named Mary, during her life, and then to return to my 
estate, and I also allow my son Henry to give her a support. of 
the plantation during her lifetime.” 

And, by the 3d item, he bequeathed the plantation on which 


_ he lived to his son Henry.* This will was made in 1837, and 


the testator died the same year. Subsequently, Henry Stem- 
bridge died, and George R.‘Hunter, as administrator of his 
estate, sold the plantation in fee simple, free from the incum- 
brance of the claim of Sarah Stembridge for support. 

John Stembridge, the complainant, had been appointed trustee 
for his‘ mother, Sarah Stembridge, and filed this bill to arrest in 
the hands of the administrator, the note taken fora part of the 
purchase money of the land, and to require the purchaser to pay 
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the same into the hands of a trustee, to be applied tothe support 
of the said Sarah Stembridge. 

“On hearing this bill and the answer to it, the Court granted 
the order, modifying it so far as to permit the purchaser to pay 
the money to the administrator, to be held by him for the pur- 
pose of furnishing a support for the widow, as prayed for in the 
bill. 

To this ruling of the Court the defendant excepted. 


Hunter, for plaintiff in error. 


Coox & Montrorp, Hatu.& Haiti, Srusss & Hinz, for de- 
fendant. 


By the Court.—Warner, J. delivering the opinion. 


[1.] The main question invoked in this case is, whether by 
the will of Thomas Stembridge, a trust was created for the sup- 
port of the testator’s wife on the plantation devised to his son 
Henry R. M. Stembridge? By the 1st clause of his will, the 
testator “ bequeathed to his wife, Sarah Stembridge, a negro wo- 
man named Mary, during her-life, and then to return to the es- 
tate: and I also allow my son Henry to give her a support off the 
plantation during her life time.” 

By the 3d clause of his will, the testator devised his planta- 
tion in fee to his son Henry, and appointed him his executor. 
Henry Stembridge is dead, and George R.. Hunter administered 
on his estate, sold the plantation under an order-of the Court of 
Ordinary, and now has in his hands a portion of the purchase 
money arising from the sale thereof. This bill is filed by the 
appointed trustee of Mrs. Stembridge, who is an aged and in- 
firm old lady, for the purpose of asserting her right to have the 
fund now in the hands of the administrator arising from the 
sale of the plantation, appropriated to her support, or so much 
thereof as shall be necessary for that purpose. Did Henry 
Stembridge take the plantation under the will, charged with the 
support of his mother during her life? It is to be remarked, 
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that the testator gave to his son Henry his plantation over and 
above what he gave to his other children, on which he and his 
wife then lived,-and appointed him his executor. The testator 
devises his plantation on which he was then living to his son 
Henry, and after giving to his wife a negro woman during her 
life, he declares, “‘and I also allow my son Henry to give her a 
support off the plantation during her lifetime.” The intention 
of the testator isto be elicited from the whole will, taken together. 
Every word is to have its effect, if it possibly can: and every 
word is to be taken according to its natural and common import. 
Now, if the testator had said, “and I also intend my son Henry 
to give my wife a support off the plantation during her lifetime,” 
there could have been no doubt in regard to his meaning: but 
it is contended, that the testator having used the word “ allow,” 
that it implies a-mere discretion on the part of Henry, to support 
his mother off the plantation or not, as he might elect. That 
the testator was an illiterate, unlearned man, is shown by the 
fact of his making his mark, when he executed his will, and it is 
not atall uncommon for that class of persons to use the word 
“allow” as synonymous with that ofintention. I allow to goto 
town to-morrow, or I allow for my wife to have a support off my 
plantation when I die, &c. The testator used the word allow 
in this clause of his .will as expressive of his intention that his 
son Henry, to whom he had given his homestead, -should sup- 
port his mother off the same during her life ; and in our judgment, 
he took the plantation under the will, subject to that charge, 
and that the trust attaches on the fund now inthe hands of the 
administrator arising from the sale of that plantation, or so 
much thereof, as shall be necessary for her comfortable sup- 
port; the complainant having elected by his bill to go upon 
the fund, instead of the land now in possession of the purchaser 
at the administrator’s sale. 

[2.] In Paul vs. Compton (8 Vesey, 380,) Lord Eldon consider- 
ed the rule settled, that when the words of the will are those 
of recommendation, or precatory, or expressing hope, or 
that the testator has no doubt, &c.—if the objects in regard to . 
whom such terms are used are certain,- and the sulyects of 
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property to be given, are also certain, the words are considered 
imparative, and create a trust. Here the object whom, the 
testator “allowed” his son Henry to support during her life- 
time is certain, and the property off which she was to be 
supported is- equally certain. Let the judgment of the Court 
below be affirmed. - 





No. 33.—O iver P. Fears, trustee, &c. plaintiff in error, vs. 
WiuiaM Brooks, assignee, &c. defendant. 


[1.] A separate estate may be created in a feme sole, as well as a married 
woman, which, after marriage, will be good against the husband’s marital 
right. 

[2.] A separate estate may exist without the intervention of a trustee. The 
husband will, in that case, take the legal estate, but Equity will regard 
him as trustee for his wife. 

[3.] No particular form of words is necessary to create a separate estate, 
It may be declared in express terms, or it may be inferred from the pro- 
visions and directions, as to the mode of enjoyment, and of management 
of the property. 

[4.] A married woman is a feme sole, as to her separate estate, and may 
dispose of it, unless restrained in the settlement ; and it is no objection to 
the validity of the restriction, that it was made when she was unmarried. 


[5.] Ifa separate estate is created by will,the intention to restrain alien- 
ation, may be collected from all the provisions of the will, and if clearly 
made out, will be enforced. 


[6.] A. left the residuum of his estate equally among his children, and di- 
rects that the shares of his daughters be paid by his executor to a trustee 
afterwards named in the will, for their use. He then appoints a trustee, 
and directs him “to receive from and receipt to my executors, for the 
distributive share due to each of my daughters, and tobe vested by him 
in such property as, in . judgment, may fe most conducive to their com- 
fort and interest, and to Raye the title to such investment made to him, as 
trustee, for their use and benefit.” Held, that a separate estate was cre- 
ated in his daughters, and that the power of alienation was restrained. 
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In Equity, in Troup Superior Court. Tried before Judge 
Hitt, June Term, 1852. 


This case arose out of the following state of facts: In 1847, 
Andrew-Hall made his will, in which, after sundry bequests, he 
directs that the residue of his estate be equally divided among 
his nine children ; the shares of his daughters “to be paid over 
by my executors to the trustee hereafter appointed, for their 
use.” The seventh item of the will was as follows: “I hereby 
nominate and appoint my friend, Oliver P. Fears, of this Coun- 
ty, tobe the trustee for my daughters, (naming them) to receive 
from, and receipt to my executors, for the distributive share due 
to each of my daughters, and to be vested by him, in such prop- 
erty as, in his judgment, may be most conducive to their com- 
fort and interest, and to have the titles to such investment made 
to him as trustee for their use and benefit.” 

After the death of the testator, his daughter, Amanda, inter- 
married with one Wm. G. Cate, who assigned the share of his 
wife in her father’s estate (which was in the hands of thé trus- 
tee under the will,) to William Brooks. 

Brooks, the assignee, filed his bill against Fears, the trustee, 
setting forth. the above facts, and seeking to have the property 
turned over to him. 

To this bill, Cate and his wife were made parties complain- 
ants. 

On demurrer, for want of Equity, the Court, on hearing ar- 
gument, overruled the same, and ordered defendant to answer. 

To which decision defendant excepts. 


Burt and Ferret, for plaintiff in error. 
Ben. Hitt, for defendant. 
. 


By the Court.—Niszet, J. delivering the opinion. 


Whether the demurrer to the bill ought to be sustained or 
not, depends upon two questions. 
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First—Does the will create a separate estate in the testator’s 
daughter?. If it does not, upon her marriage, the property left - 
to her, vested in her husband by the marital right, and his as- 
signment of it to Brooks, the complainant, was good. 

Second—lIf the will creates a separate estate in the daughter, 
does it at the same time restrain her power of alienation? If 
it does not, as she joined with her husband in the ‘assignment 
to Brooks, his title is good, and he ought to recover. 

[1.] As to the first, [ remark, that a separate estate may be 
made in a feme sole, as well as in a married woman, which, 
upon marriage, will be good against the marital right; and 
this, although no particular marriage be in contemplation. Up- 
on marriage, the trust will immediataly attach upon the property, 
so as to exclude the husband’s title, although no further settle- 
ment be executed. Anderson vs. Anderson, 2 M.'and R. 427. 
Davis vs. Thorneycrof, 6 Sim. 420. Tullett vs. Armstrong, 1 
Beav.1. 4M. and Cr. 390. Scarborough vs. Bowman, | Beav. 
34. 4 M. and Cr. 377: 

The contrary was held by Lord Cottingham, in Massey vs. 
Parker, 2 M. and, R. 174. In that ease, it was ruled, that 
when property is given or settled to the separate use of an un- 
married woman. it vested in her husband upon her marriage. In 
the subsequent cases of Tuwllett vs. Armstrung and Scarborough 
vs. Bowman, his decision was overruled ; and in affirming these 
decisions on appeal, Lord Cottingham oyerruled himself. 4 
M. and Cr. 377. So the doctrine is to be considered settled, 
as first stated. 

[2.] The interposition of a trustee to protect the separate 
estate, was at first deemed essential, because the interest of a 
married woman is the subject only of equitable cognizance. 
Harvey ve. Harvey, 1 P. Williams, 125. S. C. 2 Vern. 659. 
Barton vs. Pierpont, 2 P. Williams,'79. It is, however, now set- 

tled that a separate estate may exist, without the intervention of 
trustees. In that case, the husband will take the legal interest, 
but Equity will treat him as a trustee for his wife. Bennet vs. 
Davis, 2 P. Will. 316. Darley vs. Darley, 3 Ath. 399. Lee vs. 
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Pridequz, 3 Bro. C. ©. 383. Parker vs. Breake; 9 Vesey, 583. 
Major vs. Lansley, 2 R. and M. 355. 

The better course is to provide atrustee. 2 Roper. H. and 
W.152. In this case, the testator appointed a trustee. 

[3.] My next proposition is, that no particular form of words 
is necessary to create a trust for a feme’s separate use. It may 
be declared in express terms, or it may be inferred, from the 
provisions or directions as to the mode of enjoyment, or man- 
agement of the property. Hill on. Trustees, 420. Stanton vs. 
Hall, 2 R. and M. 180... Tyler vs. Lake, Ib. 188. 

The intention, however, to create a separate estate must be 
clearly expressed. Lord Brougham held, in Tyler vs. Lake (2 
R. and M. 189,) that the expressions must be such as “leave 


no doubt of the intention, and which forbid the Court to specu- 


late on what the probable object of the donor might have been.” 
Taking this stringent rule as our guide, we think that a separate 
estate was created by the will now under , consideration, and 
that there really is no room to speculate.about what the object 
of the father was, in the provision which he made for his daugh- 
ter. There are two clauses of the will which bear upon the 
question. The testator, Andrew Hall, divides the residuum of 
his estate equally among his nine children, and directs that 
“‘the shares of his daughters be paid over, by his executors, 
to the trustee afterwards appointed, for their use.” The seventh 
item of the will appoints Mr. Fears trustee for his daughters, 
one of whom, Amanda, after his death, intermarried with Cate, 
who assigned her interest in the estate to Brooks, the complain- 
ant. The duties of the trustee, he proceeds to define thus—“ to 
receive from and receipt to my executors for the distributive share 
due to each of my daughters, and to be vested by him in such 
property as, in his judgment, may be most conducive to their 
comfort and interest, and to have the titles to such investment 
made to him, as trusteé, for their use and benefit.” 

It is conceded that the limitation implied in the words, to their 
use and benefit, will not alone make this a separate estate. A limita- 
tion to the separate or sole use of a femehas been held sufficient. 1 
Beav. 34. 4 M. and Or. 377. The testator clothes the trus- 























DECATUR, AUGUST TERM, 1852. 199 





Pes ee 2: 
Fears vs. Brooks. 


tee with the legal estate of each daughter’s share, and puts him 
in possession and also authorizes and directs him to invest it in 








such property as, in his judgment, may be most conducive: to 
their comfort and interest, and requires the title of the property 
when bought, to be made to him, as trustee, for their use and 
benefit.. From the mode of managing the share of his daugh- 
ter, prescribed by the testator, to her trustee, we mfer, neces- 
sarily, that the estate was intended for her separate use. The 
testator intended that it should be held by the trustee, for her 
use, against the right or title which a future husband might ac- 
quire by marriage. ‘This is consonant with the reason of the 
thing. Not only is the fund left with him, to be invested ac- 
cording to his discretion, with reference to the comfort and in- 
terest of his daughter, but he is required to have the title to 
the instrument made to him, as trustee, for her use. This direc- 
tion unequivocally indicates the purpose of the father to create 
a trust, and to hold it up, that his daughter might be the sole ben- 
eficiary of his bounty. The very thing which seems to be guard- 
ed against is a title and management of the property, in any 
body else. No doubt the title of a future husband was just 
what he had in view. The right of investment (and of re-in- 
vestment, which we think is implied,) and the directed tenure 
of the title; is incompatible with a purpose to let the property 
take its usual course, upon the event of marriage. The title, 
in the event of marriage, could not be in the trustee and the 
husband at one and the same time. Which, then, should yield, 
the marital right or fhe intention of the testator? Clearly 
the former ; because in the construction of wills, the intention 
of the testator must be carried out, unless in violation of law. 
There is no law violated in the creation of an estate which defeats 
the marital right. The testator left it with the trustee to deter- 
mine what kind of investment would most conduce to the comfort 
and interest of his daughter; that discretion is defeated, if the hus- 
band may sell the interest. Indeed, if he can do this, then the crea- 
tion of the trust, and all the powers of the trustee, are nugatory. 
But it is ‘said that the trust was fully executed when the daugh- 
ter married—his powers being only such as appertain to a tes- 
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tamentary guardian. Such a limitation of his powers cannot 
be inferred from the will, and seems to be gratuitous. Why 
appoint a trustee at all? Why not leave the share of his daugh- 
ters with the executors? Why not say that Mr?Fears is to be 
her guardian, eo nomine, if.such was the intention of the tes- 
tator? The case is one where extreme legal subtlety must 
be invoked, to arrive ata result manifestly repugnant to 
the intention of a testator. We will not labor, with far-fetched 
learning, to defeat a father’s purpose in making provision, at 
death, for his child, when such purpose, if carried out, contravenes 
no law of the land. We are moreover clear that the daughter 
herself is restrained from alienating this property. 

[4.] A married woman, unless restrained in the settlement, is 
a feme sole, as to her separate estate. Wyly et al vs. Collins 


~& Co. 9 Geo. 223. If altogether restrained, she has no power 


of alienation ; and if partially restricted, she is a feme sole, sub 
modo, and must alien alone actording to the restrictions. If, 
for example, she is forbid to dispose of her separate estate, 
without the consent of her trustee, a disposition without his 


_ consent, is invalid. Weeks and Wife vs. Sego and another, 9 


Geo. 199. 

If there is a prohibition against alienation, it is a part of the 
separate estate, and must stand or fall with it. And it is no 
objection to the validity of the restriction, that the woman is 
unmarried at the time of the creation of the trust. 1 Beay. 1. 
4 M. and Cr. 290. 1. Beav.34. 4 M. and Cr. 390. 4M. 
and Cr. 377. . 

[5.] It has been held that nothing ‘short of an ex- 
press negative declaration, will suffice to deprive a feme 
covert of her right of disposing of her separate estate. This 
rule seems to be too stringent. Wills in reference to this very 
point, are more literally construed than deeds. If the intention 
to restrain the power of alienation, be clearly collected from the 
several clauses of a will, they will all be construed together, and - 
effect will be given to the intention. Baggett vs. Moore, 1 Coll. 
138. There is no reason why the intention of a testator to re- 
strain alienation, should not be collected, just as intention is 
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ascertained in regard to any thing else ; nor is ‘there any reason 
why intention to restrain, should not be enforced as well as any 
other intention. In this will, there is no express prohibition against 
alienation, but it is plainly the intention of the testator, derived 
from thé several clauses in relation to this estate, to restrain his 
daughter from disposing of it. 

The reasons already stated to prove this to be a separate es- 
tate, demonstrate a purpose to prohibit its alienation by the 
daughter. The great reason is this, to wit: the power of alien- 
ation is expressly given to the trustee; he is authorized to in- 
vest the fund derived from the estate, to buy and sell, and such 
a power is wholly incompatible with the same power in the 
woman. He is directed fo take the titles of the investment in 
himself—if he must take, he must hold them ; and this author- 
ity is inconsistent with a power to sell in the woman.’ Direc- 
tion to manage the fund, by investing it according to his judg- 
ment, and to take the titles of the property bought as trustee, 
negatives the idea that the testator left the power to dispose of 
it, in his daughter. , 

The demurrer, we think, therefore, ought to have been sus- 
tained, and we reverse the judgment of the Court below. 





No. 34.—BeTuHena STERLING, aministratrix, and WHITMet Ster- 
LING; administrator, of Wiley J. Sterling, deceased, plaintiffs 
in error, vs. Witt1am H. Srerure, defendant. 


[1.] A separation having taken place between husband and wife, and the 
latter having instituted a suit for divorce and alimony, the former obligat- 
ed himself, that in consideration of the discontinuance of the legal pro- 
ceedings against him, he would convey within a limited period, certain 
property in trust, to the wife and to each of the children, and dies 
within the time and before the agreement is executed: Held, that a bill 
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filed at the instance of one of the children, to enforce the contract for his ° 
benefit—the mother, as administratrix of her deceased husband, refusing to 
execute it—cannot be maintained. 


In Equity, in Troup Superior Court. Decided by Indge 
Hi. June Term, 1852. 


The facts of this case are as follows: 

In 1851, a suit for divorce and alimony then pending, at the 
instance of Bethena Sterling, against her husband, Wiley J. Ster- 
ling, an agreement was entered into between them, by which 
Wiley J. Sterling gave a written obligation, in the form of a 
penal bond, that if his wife would dismiss her said suit, he 
would make over one-half of his property to her and to their 
children, in shares: specified in the bond; among the rest, a 
tract of\land, a negro. woman, and two children, to his son, Wil- 
liam H. Sterling. After the giving of this bond, and before 
anything further was done in the premises, Wiley J. Sterling 
died, and his widow and one of his sons obtained administration 
of his estate. ‘The widow then declined enforcing the bond, 
and refused to have anything further to do withit; whereupon, 
William H. Sterling ‘filed his bill, alleging the facts, and praying 
that the property which he was to receive by the terms.of the 
bond, might be conveyed to him by the administrators. 

On a demurrer to this bill for want of equity, the Court over- 
ruled it, and sustained the bill. To which decision defendants 
excepted. 


Buui &, Ferriwz and Hit, for. plaintiffs in error. 
Bryan & Morean, for defendants, 


By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] This bill is filed by William Sterling, son of Wiley 
J. Sterling, late of Troup County, against Bethena Sterling, the 
widow and administratrix, and Whitmel L. Sterling, administra- 
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tor of the said Wiley. J. It recites, among other things, that 
the said Bethena having separated from her husband, institi- 
tuted proceedings against him for divorce and alimony; that 
the parties agreed upon-terms of settlement, the said Bethena 
stipulating on her part, to discontinue her suits; and the said 
Wiley J. in consideration thereof, as well as of the receipt of 
the sum of five dollars, and for the securing a decent and com- 
fortable support and maintenance for the said Bethena and her 
children, entered into an obligation, to convey by deed of trust, 
properly and legally executed, to the said Whitmel L. Sterling, 
as trustee for the use and benefit of the said Bethena, one-half 
of all the real and personal estate, owned at the time by him, 
after the payment of his debts, and excepting the property to be 
given to their children, the said trust to, cease and determine at 
the death of the said Bethena, when the same was to vest abso- 
lutely in their children or their legal representatives ; reserving to 
himself, the use of the said property, until the first day of Janu- 
ary next ensuing the date of said bond. 

Mrs. Sterling was to be clothed with the power of distributing 
her portion of the property, between the children, in any way 
she might see fit, provided they were made equal. The stipulation 
in behalf of the complainant was as follows: ‘To William 
Sterling, or a trustee, for his use, one lot of land, adjoining Har- 
rison Hustin, known as the Williams Jot ; and also fifty acres in 
the southeast corner of the lot formerly occupied by the said 
William Sterling; also a negro woman, named Lucinda, about 
26 years old, and her two children, Harrison about eleven, and 
Marshall about nine years-of age.” 

Wiley J. Sterling died shortly after this contract was made, 
and before the expiration of the time within which it was to have . 
been executed. The bill does not aver that the proceedings 
for divorce and alimony had been discontinued. Administra- 
tion has been granted upon the estate of the deceased to the 
defendants, whom the bill charges with refusing to exe- 
cute the agreement, so far at least, as concerns the complainant, 
under the pretence, that their intestate never made any such 
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agreement in his lifetime; and that if he did, it is not binding up- 
on his representatives. ‘The prayer is for specific performance. 

To this bill, there was a general demurrer filed for want: of 
equity. The defendants pleaded also, and supported their plea 
by a partial answer, to the effect that the agreement had been 
abandoned by the parties in the lifetime of the said Wiley J. 
and that they had mutually consented that the same might be 
disannulled ; that the money-consideration mentioned in the bond 
was never paid; and that the said Bethena had not in fact, insti- 
tuted any suit for divorce and alimony against her husband, as 
is alleged in the bill. 

The Court overruled the demurrer, and directed the cause 
to proceed. . 

Can this contract be enforeed at the instance of the complain- 
ant, and for his benefit ? 

The doctrine is thus stated by Judge Story: ‘ Uses or trusts 
to be raised by any covenant or agreement of a party in Equity, 
must be founded on some meritorious or some valuable consid- 
eration ; for Courts of Equity will not enforce a mere gratuitous 
gift, (donum gratuitum) or a mere moral obligation. Hence it is, 
that if there be a mere voluntary executory trust created, Courts 
of Equity will not enforce it. And upon the same ground, if two 
persons, for a valuable consideration, or between themselves, covenant 
to do some act for the benefit of a third person, who is a mere stran- 
ger to the consideration, he cannot enforce the covenant against the 
two, although each one might enforce it against the other. But itis 
otherwise, where the use or trust is already created, and vested 
or otherwise fixed on the cestut que trust; or where it is raised 
by a lost will or testament.” 2 Story’s Eq. Jur. §973. 

Conceding then, that this agreement is founded on a valuable 
consideration, and that it could be enforced as between Mr. and 
Mrs. Sterling, is the provision created for the benefit of William 
Sterling, the complainant, so far vested or otherwise fixed as that 
he can enforce the covenant? We think not. This is not an 
executed trust, not contemplating any future act, but intended in 
itself to be a complete and final settlement. On the contrary, 
much remained to be done, the debts of Wiley J. Sterling were 
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to be paid be fore any thing couid be done, and. conveyances 
were to be made to the wife and children, within a limited period. 
And he died before any of these things were fulfilled. And his 
widow, one of the parties to the contract, refuses to have it execut- 
ed, in whole or in part, on her own account, or in behalf of 
her children. 

Had Wiley J. Sterling lived, could the complainant have com- 
pelled liis mother to have dismissed the proceedings against his 
father, for his (the son’s) benefit?. We apprehend not. Has he 
any better right, as against the estate of his father? That this 
covenant was revocable at the instance of the immediate parties 
to it, we have nodoubt. And may it not righfully be deemed 
revoked, under the circumstances of the case? 





No. 35.—Harveman & Hamitton, plaintiffs in error, vs. Gary 
G. Forp, defendant. 


[1.] The primary obligation of an agent or factor, whose authority is limited 
by instructions, is to adhere faithfully to those instructions: for if he 
unnecessarily exceed his commission, or risk his principal’s effects without 
authority, he renders himself responsible to his principal for the conse- 
quences of his act; and if loss ensue, it furnishes no defence to him, that 
he intended the benefit of his principal. 

[2.] When the fact of agency is to be proved. by the subsequent ratification 
and adoption of the act by the principal, there must be evidence of pre- 
vious knowledge, on the part of the principal, of all the material facts. 


In Dooly Superior Court. Tried before Judge Powers. 
April Term, 1852. 


This was an action to recover back money, advanced by the 
plaintiffs, Hardeman & Hamilton, as cotton factors, to Ford, the 
defendant. 

Plaintiffs proved the advancement of the money as charged 
in their account, and that they had sold twenty-three bales of 
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cotton for defendant, at 74 cents, which left a balance due them 
from defendant. . They had sold the cotton in New York, 
March 13, 1848. 

The defendant introduced Robert G. Ford, who testified that 
the cotton was stored with plaintiffs in July, 1847; on which 
they agreed to advance 9} cents, but the next day said they 
could not advance more.than 9 cents. Defendant replied, that he 
wanted no more advance than the cotton was worth, as he want- 
ed no anteing back on him. Defendant wished his cotton shipped 
to Savannah—directed plaintiffs not to-ship it to New York; that 
he did not want his cotton to go on the water ; that he had once 
lost by it. Cotton: was then worth 9 to 10 cents, but afterwards 
rose to 12}. 

The plaintiffs on their part further proved that their account 
had been shown to defendant, and that he had promised to pay 
the balance. 

The Court instructed the Jury, that if the cotton was shipped 
at the direction of defendant, then he was liable for the balance 
due, after deducting the amount of sales; but if, contrary to his 
direction, the plaintiffs had shipped the cotton, or if they had 
retained it an unreasonable length of time, and loss ensued, it 
was their loss and not the defendant’s; that commission mer- 
chants. and factors, if they transcended their instructions, were — 
responsible for the consequences. That if the defendant, with 
a full knowledge of what had been done, subsequently promised 
to pay the balance apparently due, this amounted to a ratifica- 
tion. on his part of the actions of his factors ; but they must be 
satisfied that he made such promise, with a full knowledge of what 
had been done, or he would not be bound by it. To which 
charge of the Court plaintiffs excepted. The verdict was for 
defendant, and plaintiffs’ counsel made a motion for a new trial, 
on the following grounds: First, because the verdict of the 
Jury was contrary to evidence, and without evidence to author- 
ize it; second, because the verdict is contrary to law; and 
third, because said verdict is contrary to the charge of the Court. 
Which motion for anew trial was overruled by the Court, where- 
upon the counsel for plaintiff excepted. 
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S. & R. P. Hatt, for plaintiffs in error. 


Warren & Frank, Hitt & Srusss, for defendant. 
By the Court.—Wannen, J. delivering the opinion. 


[1.] The motion for a new trial was properly overruled by 
the Court below, on the statement of facts contained in this re- 
cord. ‘The cotton was delivered to the plaintiffs in July, 1847, 
to be shipped to Savannah, but not to New York. The plain- 
tiffs were specially directed by the defendant, not to send his 
cotton to New York; said “his cotton never should go on the 
water, as he had suffered once by his cotton going onthe water.” 
The plaintiffs shipped the cotton to New York, and it was sold in 
that market, on the 13th March, 1848, at 7} cents. Between 
the delivery of the cotton to the plaintiffs and the sale thereof, 
cotton sold for 123 cents. ‘The plaintiffs advanced 9 cents on 
the. cotton at the time of delivery to them, and now seek to re- 
cover from the defendant the difference between the amount 
of sale in New York and the sum advanced. The prima- 
ry obligation of an agent, whose authority is limited by instruc- 
tions, is to adhere faithfully to those instructions: for if he un- 
necessarily exceed his commission, or risk his principal’s effects 
without authority, he renders himself responsible to his principal 
for the consequence of his act. If loss ensue, it furfishes no 
defence to him that he intended the benefit of his principal. 
Dunlap’s Paley on Agency, 3. 1 Livermore on Agency, 368. 
The instructions of the principal are at all times to be strictly 
pursued. Leverick vs. Meigs, 1 Cowen’s Rep. 668. 

An agent, constituted for a particular purpose, and under a 
limited and circumscribed power, cannot bind his principal by 
any act in which he exceeds his authority; for that would be to 
say, that one man may bind another against his consent. Per 
Mr. Justice Buller in Fenn vs. Harrison, 3 Term Rep. 762. 
Here the plaintiffs retained the cotton from July, 1847, until 
March, 1848, before it was sold, and the question, whether they 
retained it an unreasonable length of time, was properly submit- 
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ted by the Court to the Jury, upon the evidence in the record. 
The plaintiffs shipped the cotton to New York contrary to the 
express directions of the defendant not to do so—the, loss thereon 
was their loss, and not that of the: defendant. 
[2.] But it is said, the Court erred in charging the Jury on 
the question of ratification by the defendant. On that point we 
find no error in this record :) the law was correctly stated to the 
Jury by the Court. Where the agency is to be proved by the 
subsequent ratification and adoption of the act, by the principal, 
there must be evidence of previous knowledge, on the part of 
the principal, of all the material facts. 2 Greenleaf’s Ev. 
§66. Orrings vs. Hull, 9 Peters, 608. In the case last cited, 
the Court held, that no doctrine is better settled on principle and 
authority, than that the ratification of the act of an agent, pre- 
viously unauthorized, must, in order to bind the principal, be with 
a full knowledge of all the moterial facts, and that if the material 
‘facts be either suppressed or unknown, the ratification is invalid. 
We find no error in this record, either as it regards the instruc- 
tions of the Court to the Jury on the law of the case, or in the 
verdict of the Jury. 
Let the judgment of the Court below be affirmed. 





No. 36.—Moses Tison and others, plaintiffs in - error, vs. AB- 
NER Tison, administrator, and others, defendants. 


[1.] A dies before B, his father, leaving children. Upon B’s death, the 
children of A can sue in their own right for his portion of B’s estate. 

[2.] The children of A filed a bill against the administrator of B,-for their 
distributive share, averring advances to the other distributees, and calling 
them to account in hotchpot; to which bill those distributees were made 
parties defendants: Held, that they were properly made parties. 

[3.] Held, that in such a bill, it is not necessary to aver notice to the admin- 
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istrator that the complainants would claim the right of calling the other 
distributees into hotehpot: — 


[4.] Held, farther, that in such a bill, it is not necessary for the complain- 
ants to aver that they have not been advanced, and that if the bill admits 
that they have been advanced, it is then necessary to aver their readiness 
to account in hotchpot. 


In.Equity, in Dooly Superior Court. Decided by Judge 
Powers. April Term, 1852. ? 


The complainants in this case filed their bill, setting forth the 
following facts : 

That they were the grand-children of Moses Tison, died died 
intestate in 1844, their father having died previously; that Ab- 
ner Tison, son of Moses Tison, was his administrator ; that 
Moses Tison, in his. life time, had made advancements to cer- 
tain of his heirs, which were specified in the bill. 

These heirs were made parties defendants, and the bill pray-- 
ed that they might be required to bring these advancements into 
hotchpot, and that the administrator be required ‘to pay over to 
complainants their distributive shares of the estate of their 
grand-father. 

The defendants demurred to this bill, on the following 
grounds : 

That complainants do not say,. whether re or their father 
had received advancements from the intestate, and do not offer 
to bring such advancements in hotchpot. 

That complainants had waived their right of action by receiv- 
ing their distributive share. 

That the right of action was barred by the Statute of Limita- 
tions; the suit being really against the distributees, though nom- 
inally against the administrator. 

That the distributees are impropérly made. parties. 

That no nctice to the administrator, prior to the distribution 
of the estate, was averred in the bill. 

That complainants had no right to sue in their own names; 
but shoukl-have prosecuted in the name of the representative of 
their father. : 
von. x 27 
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‘All which grounds of demurrer, were overruled by. the Cour, 
and defendants excepted to said decision. 


Warren & Franxs, Lyon & Crark, and Hatt & Hatt, for 
plaintiffs ingprror. | 


S. T. Battery, for defendant. 
By the. Court.—Niszer, J. delivering the opinion. 


‘The Statute of Limitations was not relied upon, but waived 
before this Court. None of the grounds of demurrer ean; if our 
judgment, be sustained. 

{1.] The action is well brought in the name of ‘the grand- 
children of the intestate. 'T iy father died before tke intestate, 
and for that reason, it is not necessary that the, suit be brought 
by his representatives. Upon the death of complainant’s grand- 
father, their father being dead, the law cast ‘the right to their 
father’s portion of his estate, immediately upon them, and they 
having the right to a- distributive share, are entitled to sue for 
it; forthe reason that they are entitled to a disbributive share, 
-they are entitled to bring the other distributees into ‘hotchpot. 

[2.] It is true that they could have proceeded. against. the 
administrator of their grand-father alone, and held him to a legal 
distribution. If he has paid out to the other distributees more 
than what the law would give them—if he has failed to require 
them to account in hotchpot, they being advanced, these things 
he has done at his peril. His duty was to settle the estate ac- 
cording to law. ‘Whilst this is true, the bill is not demurrable, 
because the distributees alleged to be advanced are joined with 
him as parties defendants to the suit; they may not be jnecessa- 
ry, but they are proper parties ; they are interested, because if 
the administrator were made to pay on, account of their ad- 
vances, they. would be liable to respond to him; with better 
grace, they could complain, if they had not been brought before 
the Court. Equity favors one decree and abhors many suits. 
[3.] No notice whatever was necessary_to the administrator, 




















DECATUR, AUGUST TERM, 1852, 211 


Tison vs. Tison. 





that the complainants would call the distributees into hotchpot ; 
the law requires none; he is bound to administer the estate so 
as to protect the nghts of all parties in interest ; the complain- 
ant’s rights are created by publie law, of which he is presumed 
to have cognizance. 

_ If the complainants have received a distributive ‘share, and 
have not received’all they are entitled to, they may still sue for 


the balance ;. but it no where appears, that they have received 


anything; their claim is for a full accounting by the adminis- 
trator and the advanced distributees. Upon demurrer, then, 
how does it appear that they have received their distributive 
share; prima facie they have. not, because tliey go for all; so I 
“do not See, that any question can be made on. this record,’ as to 
their having waived their right to eall the other distributees into 
hotchpot, by having received their portion in whole or in part. 
[4.] The same reasoning applies to the ground that they 
have neither averred that they themselves were not ‘advanc- 
ed, or their father before them; or that being advanced, they 
are ready and- willing to come into a- hotchpot accounting. 
They go for their entire share; the bill negatives the presump- 


tion that they have been advanced. How does the demurrant , 


arrive at the fact that they have been advanced? If they had 
admitted advancement to them or their father, then it is conced- 
ed that they could have been compelled to aver readiness to 
bring their advanced portions into the general fund. The bill 
makes a case of no advancement to complainants. If not being 
advanced, they are entitled to: sue, and call the other distribu- 
tees into hotchpot, then such averment is not necessary ; and of 
that there is no doubt. If it be true that they have been advanc- 
ed, the other distributees can file a cross bill, and compel them 
to discover and also to account. 
Let the judgment be affirmed. 
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No. 37.—Huntineron & Horcomar, plaintiffs in efror, vs. Dan- 
1EL MeLeop, defendant. 


[1.] A claimagt, who upon the question of payment of the execution levied 
upon his pro ay, has had.the issue found against him, has no right to 
come into Cott |subsequently and move to have the f.. fa. entered satis- 
_ fied, and returned to the Clerk's office, in order to protect his land from 

‘ sale, which has been found subject. 


Rule, in Dooly Superior Court. Decided by Judge’Powerns. . 
Bs ie Term, 1852. 


This was a motion ‘to have a fi. fa. returned to office satisfied. 
The fi. fa. was in favor of Huntington & Holcombe vs. Daniel 
McLeod; and it appeared by the statement of the attorney for 
the motion, that the real party moving, was Irvin Bullock; who 
it was shown, had been a claimant in a case in which the ques- 
tion in issue was, whether or not this /i. fa. was still unsatisfied. 

In the claim tase, the Jury had found the. property subject ; 
thereby determining that the /. Ja. was in forée. Bullock then 
had made an affidavit of illegality, which at the term of Court, 
he dismissed, and instituted the present proceeding, on which an 
issue was submitted to the Jury, who found against the motion. 

‘Whereupon counsel for the motion excepted to sundry rul- 


ings of the Court. 
Haut & Hat, Lyon & CiarKk, for plaintiffs i error. 
Wannen, for defendant. 
“By the sd.-Lanencen, J. delivering the opinion. 
‘In view of what the Court considers the legal merits of the 
case made in this record, we deem it unnecessary to consider 


any of the questions made in the bill of exceptions, 
[1.] Itis shown by the’ testimony of General Eli Warner, 
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the attorney of Irvin Bulloch, that the motion in this case, was 
madeé at his instance, and for his benefit.. We recognize no 
right in Bulloch to make this motion. He had no.status in Court 
which would authorize it;.he had claimed property which had 
been levied on by this fi. fa. and the issue. had been found 
against him; and on that trial it. was proven thatthe execution 
was not satisfied, and so.found by the Jury. To ‘prevent the 
sale of the land, he again comes before the Court, and, seeks 
the benefit of a second trial upon a. point which had already 
been decided against him. Upon the fact being disclosed to 
the Court, that Bulloch was the movant in this rule, it was the 
duty of the presiding Judge, ex mero motu,.to have dismissed it. 
And the cause is remanded with this instruction. 





No. 38.—Micuaev’ Firzceravp, plaintiff in error, vs. THE 
State oF Georeta, defendant. 


{1.] Where the Court, during the progress of a trial, remarked in the pre- 
sence and hearing of the Jury, that the answers of a witness elicited on 
cross-examination, “did not. amount to anything anyhow:” Held, that 
inasmuch as the evidence was entirely irrelevant .to the issue before the 
Court, that the judgment would not be reversed, under the provisions of 
the Act of 1850. 

{2.] Where W. and F. had a quarrel, and W. swore positively that he saw F. 
have a pistol in his pocket, and H. a witness, who was also present at the 
same.time, swore that he did not see F. have any. pistol, and that he look- 
ed attentively and closely, to see if he could see any thing of the sort, and 
must have seen itif one had come out of F.’s pocket: Held, that both 
witnesses may have sworn truly, and that it was not the duty of the 
Court to impute perjury to either; that under the particular circumstances of 
the case, the preponderance of the evidence was in favor of the’ positive 
testimony of W. whose attention was excited by the quarrel, and directed 
towards the weapon, and that the Court did not err, in so charging the 
Jury. 
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Indictment, in. Bibb Superior. Court. Tried before Judge 
Powers. June Term, 1852. ; ‘ 


‘ 


This was.an indictment for unlawfully carrying a deadly wea- 
pon. 

The sole Witness on bebalf of the State, was the prosecutar, 
who testified"that defendant came to his house, and entered into 
a quarrel with him; that during the quarrel, he charged defend- 
ant with having a pistol in his breeches pocket; defendant de- 
nied it; withdrew, his hand from his pocket, and slapping the 
outside of his pocket, said he had money there; when defend- 
ant drew his hand out of his pocket, prosecutor saw the muzzle 
of a pistol concealed in it. 

On cross-examination, the witness said he saw the barrel and 
lock of the pistol ; it was drawn out to the guard; witness was 
asked by defendant’s ‘counsel, how came defendant to come to 
his house ; to which the Sol. General objected. 

The Court overruled the objection, saying that it “ did not 
amount to any thing any way;” that the question was irrele- 
vant, but he would allow it, tosave time. This remark of the 
Court, in the hearing of the Jury, is one of the grounds of error 
now taken. 

The defendant introduced a witness named Harrington, who 


testified that he was present during the whole quarrel—was no- 


ticing the parties, and saw no appearance of a pistol; though 
when they spoke of it in their controversy, and defendant de- 
nied having one, he noticed closely, to see if he did have one. 
Witness was positive that if the, defendant had had a pistol, he 
should have seen it. The testimony of these two witnesses 
made up the case, on both ‘sides. ; 

The defendant’s counsel, requested the Court to -charge, that, 
under the circumstances of this case, the testimony of Harring-. 
ton was not to be considered as. negative entirely; but, that 
from his position, means of knowing, &c. his evidence was en- 
titled to the same-force as the positive testimony of the prose- 
cutor. 

This charge the -Court tithes to giv e but remarked to the 
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Jury, that it was impossible to keep lawyers to the track ; that the 
cause of quarrel between prosecutor and defendant, was wholly 
extraneous ; that the’dnly question was whether defendant had 
the pistol ; that they must weigh and pass upon the evidence, 
and that'the general rule was, that the testimony of a positive 
witness, should out-weigh that of a negative one}which doc- 
trine the Court-went onto illustrate. The Jury~ found defend- 
ant guilty. 

To these several rulings of the Court, defendant’s counsel 
excepted. 


Hatt & Hatt, for plaintiff in. error. 
DeGraFFenrieD, Solicitor General, for defendant. 
By the Court.—Warner, J. delivering the opinion. 


[1] The first ‘ground of error taken in the record is, that the 
Court stated, in the presence and hearing of the Jury, during the 
progress of the trial, that the testimony of Wight, elicited by 
the cross-examination, “ did not amount to anything, any how.” 
This expression of opinion, by the Court, as to the effect of the 
testimony, is entirely irrégular and improper, especially in view 
of the provisions of the Act of 1850.° ‘The testimony is either 
competent, or it is not. If incompetent, it is the duty of the 
Court to repel it; if competent, the parties are entitled to have 
the full benefit of it before the Jury, without disparagement from 
the Court.- The testimony, however, was entirely irrelevant 
to the issue, and the supposed disparagement of it by the Court, 
did not injure the defendant, and on that account, he is net en- 
titled to a reversal of the judgment. 

[2 ] The issue was, whetherthe defendant had a pistol about his 
person, in violation of the deadly weapon Act. 

The prosecutor swore positively that he had, and.that he saw 
it, during the quarrel between himself and the defendant. Har- 
rington, a witness examined for the defendant, states he 
was present at‘ the quarrel—saw no pistol—looked attentively, 
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and closely, to see if he could see anything’ of the ..sort, and 
-must have seen it, if defendant had-it about his person. at that 
time. Upon this state of facts, the Court was requested ‘to 
charge the Jury, that if the prosecutor hadssworn falsely, any 
one particular, connected with the transa¢tion, they must dis- 
credit him wholly, and that Harrington was. not to be consider- 
ed a mere négative witness, &c.,. but was to “be regarded. as a” 
positive witness, and to be credited according to his ‘means of 
observation, &c. - The. Court refesed to instruct the Jury, as re- 
quested, and m our judgment, very properly so refused. . There 
is no evidence in the record, that would authorize the Court to 
assume the prosecutor had. sworn falsely, in any one particular; 


- and if he had so charged the Jury, it would have been error, 


according to the repeated adjudications of this Court. Neither 
ought the Conrt to-have assumed that: Harrington was a positive 
and not a negative witness, contrary to the general wile of evi- 
dence. The prosecutor saw a pistol on the person of the defend™® 


_ant at the time of the quarrel, and the witness did not. The 


testimony of both witnesses ‘is reconcileable, and both may have 
sworn truly, It was not the duty of the Court’ to impute perjury 
to either, or to insinuate any such thing, in its charge to the Jury. 

Here there was room for Harrington to have been mistaken, 
and he was more likely to have been ‘mistaken than the prose- 
cutor. During:the-altercation between the prosecutor and the 
defendant, his attention-would more likely be directed to- 
wards a weapon in his’ adversary’s possession, than the witness, 
who was standing by, taking no part in the quarrel. His person- 
al safety would naturally direct his. attention to look out for 
a weapon, while the witness would not have had any such mo- 
tive. In such cases, the weight of evidence ‘preponderates in 
favor of the positive testimony. 1 Starkie’s Ev. 518. This 
principle was fully recognized by this Court, in Matthews vs. 
Poythress, 4 Geo. Rep. 287. ‘The charge of the Court to the 
Jury was in conformity with this principle, in which we find no 
error. . 

It is, however, insisted, that the Court erred:in charging the 
Jury, “that it was impossible to keep lawyers to the track, in 
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the examination of witnesses, and in argument.” It is doubt- 
less the duty of the Court, to confine the counsel to the law 
and the testimcny; to the discharge of their appropriate duties, 
during the progress ofthe cause ; and for that purpose, the law 
has clothed it with ample authority, but we do not-so readily 
perceive why their conduct should be made the subject matter 
of complaint to the Jury. The Court ought to regulate the con- 
duct of the counsel, if necessary, independent of the Jury. How- 
ever, as we consider this ground of complaint more as.a matter 
of taste, on the part of the Court, than-an error of Jaw, we shall 
not reverse the judgment on that ground. Let the judgment 
of the Court below be affirmed. 





No. 39.—Oscar J. H. Diseze, plaintiff in error, vs. Brown & 
Harats, defendants. 


[1.] Delivery of the goods must ke proved, in order to charge a common 
carrier for their loss. It is a fact for the Jury to determine, and if there 
is any evidence of delivery, the case will go to the Jury on that fact. 

[2.] The evidence of the plaintiff, in an acticn to charge a commen carrier 
for the loss of a trunk, to prove its contents, is, in. no case, admissible, if 
there is other evidence attuinable to prove it. If there is none, and it is 
proven that the defendant has commitied spoliation upon the property, 
then the evidencewf the plaintiff is admissible in odinm spoliatoris, 

[3.] A party is alco admissitle to prove the centents of a trunk, when no 
other evidence is atta‘nable, upon a policy in favorem ju:titiea, springing 
out of the necessity of the case and the nature of the subject. 

[4.] Railroad companies, stage proprietors, steamboat owners, and omnibus 
proprietors, who carry passengers for hire, as regards the passengers’ 
baggage, are like common carriers, liable for its loss, unless caused by the 
act of God or the public enemy. 

[5.] Merchandize transported for sale, large sums of money, and samples of 
merchandize, are not comprehended in the term baggage. 

[6.] By baggage is understood such articles of necessity or personal conveni- 
ence, as are usually varried by passengers, for their personal use. What 
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articles are usually carried by passengers, isa question to be left to the 
Jury, under the direction of the Court, upon a consideration of the condi- 
tion in life of the traveller; his habits, vocation and tastes; the length of 
his journey, and whether he travels alone, or with his family ; and of the 
usage of the time and place, and all the circumstances of each case. 


[7.} If proprietors of railroads, steamboats, stage coaches and omnibuses 
&c., who are engaged in the business of transporting passengers, holding 
themselves out to the world as persons exercising a public employment, 
and as being ready to carry goods for hire ;.if they receive goods or extra 
baggage, to be carried for compensation, they are, as to such extra baggage 
and goods, liable as common carriers. 


Case, in Bibb Superior Court. Tried before Judge Pow- 
ers. June Term, 1852. 


This was an action to recover the value of a trunk of plain- 
tiff, which was alleged to have been lost by the default of de- 
fendants, as omnibus proprietors, in the City of Macon. 

The interrogatories of Mrs. Margaret Dibble, the wife.of plain-® 
tiff, were offered to prove the contents of the trunk, (the loss 
of it having been previously proven by other witnesses) which 
were objected to by defendants. 

The Court sustained the objection ; holding that the witness 
was not competent to testify. 

The Jury having found for defendants, plaintiff’s counsel ex- 
cepted to said decision of the Court. 


DeGrarreyriep, Hatt & Hatt, for plaintiff in error. 
Por, Nisset & Por, for defendants. 
By the Court.—Nisset, J. delivering the opinion. 


This action was brought to recover the value of a trunk and 
its contents, from the defendants, as common carriers: The de- 
fendants were proprietors of an omnibus, running from their 
hotel, in the city of Macon. The trunk was placed in charge 
of the plaintiff’s son, a youth about fourteen years old, at 
Columbus, and taken with him, as baggage, on coaches running 
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from that city to Macon. At Macon, he stayed a night at the 
defendants’ house, and passed from thence in their omnibus, 
the next morning, to the Central Railroad depot. This baggage, 
including the lost trunk, was received by the defendants,. at 
their hotel, and brought out by their servants, to be sent to the 
depot with him. Upon arriving at the depot, it was found not 
to be with the baggage, and was finally lost. Having proven 
that the trunk belonged to him, and:also its loss, and the facts 
above stated, the plaintiff offered to read the testimony of Mrs. 
Margaret Dibble, his wife, taken by commission, to prove that 
she packed the trunk—what were its contents, and their value. 
The defendants objected to the reading of her testimony, upon 
three grounds : 

First—Because the plaintiff had not proved that the trunk 
had been delivered into the possession of the defendants. 

\\ Second—Because the articles contained in the bill of parcels 
.annexed to the declaration, and which the evidence was offered 
to show were in the trunk, were merchandize, and. not such 
articles of necessity and convenience as travellers are accustom- 
ed to take with them, and for the loss of which alone, the de- 
fendants are by law liable. 

Third—Because the evidence of a-party to prove the contents 
of a trunk, in an action to charge a common carrier for its loss, 
is admissible only in case of spoliation being committed on 
the property of the plaintiff, by the carrier, and as no spo- 
liation was proven to have been committed bythe defendants, 
the evidence was inadmissible. 

Upon these grounds, the testimony was rejected, and they 
make the points brought up for review. 

No objection was made tothe evidence, upon the score of 
Mrs. Dibble being the plaintiff’s wife. The plaintiff in error 
in the record, and counsel on both sides, in the argument, treat- 
ed the case as if the plaintiff in the action had himself been 
offered to prove the contents of the trunk, and their value. The 
general rule is, that a wife is nota competent witness, in a suit 
where her husband is a party, for reasons which grow out of the 
relation of husband and. wife. Her competency, in this case, 
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depends upon those principles which, in like cases, would make 
her husband, who is the party plaintiff in the action, himself a 
witness, to make out his case. We shall find that his compe- 
tency, in just such a case as this, grows out.of an overruling ne- 
cessity. So hers. Without further remark upon the character 
of the witness, as the wife of the plaintiff, than that we consid- 
ered her as not excepted to, on the ground of that relation, I 
proceed to notice the taree grounds of incompetency, taken in 
the bill of exceptions, and stated above, as I find them there stated. 

[1.] The first is easily disposed of. If there was no delivery 
of the trunk to the defendants ; if it is not proven to have come 
into their possession, there can be no recovery for the plaintiff. 
Reception of the trunk, as baggage, lies at the foundation of the 
plaintiff’s right of action. Whilst this is true, I do not see what 
it has to do with the competency of Mrs. Dibble. If her tes- 
timony is admitted, and no delivery is proven, it goes for noth- 
ing; for in that event it would be the duty of the Court to in- 
struct tle Jury that the plaintiff could not recover. Indeed if 
- that is not proven, no matter what else is proven, the plaintiff 
has not made out his . case, and would be non-suited. Again, 
there is no room for considering this question. The fact of 
delivery is for.the Jury to determine, if there is any evidence 
going to prove it. There is, in the record, evidence of deliy- 
ery. It is proven that the defendants were the proprietors of 
the Washington Hall Hotel, where young Dibble stopped, and, 
that in that character they received both him and his baggage, in- 
cluding the trunk ; and it is also proven that they were proprietors 
of the omnibus which conveyed him to the Central Railroad de- 
pot, from their door. _ And it is further proven, that the trunk, 
at the time when he entered the omnibus, was, present in the 
hands of one of the servants, waiting at their Hotel; and 
also, that he, (young Dibble,) informed the servant that it was 
to go with him to the depoi. I will not say that this testimony 
is positive demonstration that, in their character as proprietors 
of the omnibus, the trunk came into their hands; for it is noy 
necessary so to say; butI will say that it is evidence going to 
show that they received it, and that is all that is necessary for 
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my purpose. It was quite sufficient to carry the case to the 
Jury, on the fact of delivery. If so, we are not at liberty to 
inquire. whether proof of delivery was first necessary to be made, 
in order to the admissibility of Mrs. Dibble’s testimony. The 
proof was made, and that is an end to this objection. 

[2.] The third ground of objection, which I next notice, because 
more appropriate to this stage in the argument, is that the ex- 
ception upon which the evidence of the plaintiff is admissible, 
to. prove the contents of aftrunk, in an action to charge a carri- 
er for its loss, extends to cases only, wlrere the carrier is pro- 
ven to have been guilty of some fraud.or other tortions and 
unwarrantable act of intermeddling with the plaintiff’s goods, and 
is then only admissible, when there is no other evidence to 
prove the damage. In no case is it admissible, if there is other 
evidence of the damage, at the command of the plaintiff. If 
there is none, then it is true, that the spoliation being proved, 
the evidence of the party is admissible, in odiuvm  spoliatoris. 
This rule is fully illustrated in the case of Herman vs. Drinkwa- 
ter. ‘There, a ship-master received on board of his vessel, a 
trunk of goods, to be carried to another port. On the passage, 
he broke open the trunk and rifled it of its contents, and in 
an action, by the owner of the goods, the plaintiff having proved, 
aliunde, the delivery of the ‘trunk and its violation, was held 
competent to testify to the contents of the trunk. 1 Greenleaf’s 
R. 27. Childrews vs. Saxly, 1 Vern. 207. 1 Eq. Cas. Ab. 
229, S. C. Tait on Ev. 280. 1-Greenleaf?s Ev. §348. 

[3.] The principle upon which the rule goes, has been extend- 
ed to the case of bailors, who have been permitted, in suits 
brought by themselves, for the contents of trunks lost by the 
negligence of bailees, to prove their contents. . Clark vs. Spence, 
10 Watts’ R. 335. Greenleaf’s Ev. §348. An such cases, grow- 
ing out of the negligence of. bailees, the idea of spoliation is 
excluded. Whilst, then, it is true, that because of the abhor- 
rence which the law has for acts of spoliation, the evidence of 
a party is admissible in his own case; yet, it is true that there 
are other cases where, upon other grounds, a party may also testify. 
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“The oath in litem, says Prof. Greenleaf, is admitted, in two 
classes of cases. First—Where it has -been already proved 
that the party against whom it is offered, has been guilty of 
some fraud, or other tortious and unwarrantable act of inter- 
meddling with the complainant’s goods, and no other evidence 
cai be had of the amount of damages; and, secondly, where, on 
general grounds of public policy, it is deemed essential to the 
purposes of justice.” Greenlegf’s Ev. 1 vol. §348. Again, in 
speaking of the admissibility of a bailor, suing for the value of 
goods lost by the negligence of the bailee, the same learned wri- 
ter says: “Such evidence is admitted, not solely.on the ground 
of the just odium entertained, both in Equity and at Law, against 
spoliation ; but also because, from the necessity of the case, and 
the nature of the subject, no proof can otherwise be expected—it 
not being usual even for the most prudent persons, in such ca- 
ses, to exhibit the contents of their trunks to strangers, or to 
provide other evidence of their value. For where the law can 
have no force, but by the evidence of the person interested, 
‘there the rules of the Common Law, respecting evidence in 
general, are presumed to be laid aside; or rather the subordinate are 
silenced by the most transcendant and universal rule ; that in all 
cases, that evidence is good, than which the nature of the subject 
presumes none better to be attainable.” Greenleaf’s Ev. 1 vol. 
§348. The necessity of the case and the nature of the sub- 
ject, are, therefore, grounds upon which the evidence of a bail- 
or who is a party, may be admitted, to prove the contents of a 
lost trunk. Upon these grounds, we rule that the evidenee in 
this case ought to have been admitted. This rule received an 
enlightened exposition in the case before referred to, of Clark 
vs. Spence, 10 Watts, 335. In that case, Judge Rogers remarks: 
“A party is not competent to, testify in his own case, but, like 
every other general rule, this has exceptions. Necessity, either 
physical or moral, dispenses with the ordinary rules of evi- 
dence.” 

In 12 Vin. 24, Pl. 32, itis laid down, that on a trial at Bod- 
neys coram Montague B. against a common carrier, a question 
arose about the things in a box, and he declared that this was 
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one of those cases where the party himself might be a witness, 
ex necessitate rei. For every one did not show. what he put in 
his box. The same principle is recognized in decisions on the 
Statute of Hue and Cry; in England, where a party robbed is 
admitted, ex necessitate. That a party then, can be admitted, 
under certain circumstances, to prove the contents of a box or 
trunk, must be admitted, &c.” 1} then assume, upon authority, 
that the party’s admissibility does not depend upon the fact of 
spoliation alone, but that he is admissible to prove the contents 
of a trunk, when no other evidence is attainable, upon the 
ground of a policy in /favorem justitia, springing out of the ne- 
cessity of the case andthe nature of the subject. Equally is 
the assumption sustainable upon principle; for, as argued by 
Greenleaf, all subordinate rules of evidence, are silenced by 
that universal and transcendant rule, that that evidence in all 
cases is good, than which the nature of the subject presumes 
none better to be attainable. Justice has her necessities, one 
of which is, that wrong must be prevented, even by overriding 
rules of evidence, which are ordinarily not only salutary, but in- 
dispensable. The rule is applicable to this case. It is not pre- 
tended that there is any evidence attainable, to prove the con- 
tents of this trunk, but that of Mrs. Dibble. She packed it, 
and she alone knew its contents. The necessity of her admis- 
sion, then, is found in the faet which clearly appears on the 
face of this record, that if she is excluded, the plaintiff loses 
his rights. The reason of the rule is fortified by a considera- 
tion of the confidence and trust which the public are obliged 
to repose in carriers, and the facility with which that confidence 
may be abused. Lane vs. Colton, 1 Viner Abr. 219. 

[4.] The second ground of objection to Mrs. .Dibble’s testi- 
mony involves a question of some difficulty and of great prac- 
tical importance; and it is this, to wit: how far the rule admit- 
ting the evidence of a party, is limited by that kind of liability 
which the law has imposed upon stage contractors, railroad com- 
panies, omnibus proprietors, and others who carry passengers, 
for the loss of their baggage. The point, then, resolves itself 
into the inquiry—For what articles in‘a trunk, accompanying a 
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traveller as baggage, is the carrier liable? .The question is 
mooted in the books, whether such persons, as regards baggage 
accompanying travellers, are liable, as common earriers, or as 
private persons engaging to carry for hire. If the former, they 
are liable. as insurers against loss, except when occasioned by 
the act of God and the public enemies; and if the latter, they 
are bound only to due and reasonable skill and diligence-in 
their undertaking. 

It is, however, now. well settled, that they are lrable for bag- 
gage, as common carriers.. Without other compensation than 
the fare for passengers, they are liable for their baggage, as 
common carriers are liable for goods delivered to them for trans- 
portation ; that is, they are liable for baggage at all events, ex- 
cept when destroyed by the act of God, or irresistible aceident, 
and the public enemies. Brook vs. Pickwick, 4 Bing. 218, 222. 
Christie vs. Griggs, 2 Camp. R. 86. Allen vs, Sewell, 2 Wend. 
R. 327, 341. S. C. 6 Wend. 335. Clark vs. Gray, 6 East. 
564. 13 Wend, 611, 627, 628. 9 Ibid, 85, 114 40.419. 19 Ibid, 
234, 2 Kent’s Com. 600, 601, 4th edition.. 1 Bell’s Com. 467, 
468, 475, 8th edition. Story on Bail, 511. 

[5.] It remains, however, to inquire, whatis to be under- 
stood by baggage, for which they are thus liable? And we are 
not guided, in this inquiry, by adjudications which settle a defi- 
nite rule of universal application. From their usual course of 
business, when they carry a passenger, a contract is implied fo 
carry also his baggage. ‘They are presumed to be compensa- 
ted in the fare for his transportion, and I can very well believe, 
well compensated, because the amount of travel is greatly in- . 

‘creased by the comfort and convenience of carrying baggage, 
and would be lessened, if, for his baggage, a passenger was re- 
quired to pay freight. Jt is curious to remark, as I do, en pas- 
sant, that the law takes more care of a man’s luggage, than it 
does of his life and limbs ; for the former, the carrier is liable as 
insurer against Joss, except by the act of God and the public 
enemies; for the safety of the Jatter, he is bound-only to extra- 
ordinary care and diligence. But toreturn: to what articles, under 
the denomination of baggage, does this implied contract extend ? 
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[6.] Judge Story informs us that “by baggage, we are to un- 
derstand such articles of necessity or personal convenience as 
are usually carried by passengers for - their personal. use, and 
not merchandize or other valuables, although carried -in* the 
trunks of passengers, which are not designed for any such use, 
but for other purposes, such as a sale and the like.” Story 
on Bail, §499. In Orange County Bank vs. Brown, Judge Nel- 
son says, “a reasonable amount of baggage, by custom or the 
courtesy of the carrier, is considered as included in the fare for 
the person ; but Courts ought not to permit this gratuity or 
custom to be abused, and under pretence of baggage, to include 
articles not within the sense or meaning of the term, or within 
the object or intent of the indulgence of the carrier, and there- 
by defraud him of his just compensation, and subject him to un- 
known and illimitable hazards.” 9 Wend. 115,116. In Hawkins 
vs. Hoffman, Bronson J. says: ‘‘An agreement to carry ordinary. 
baggage may well be implied from the usual course of business; 
but the implication cannot be extended a single step beyond such 
things as the traveller usually has with him as part of his luggage. 
It is doubtless difficult to define, with accuracy, what shall be 
deemed baggage, within the rule of the carrier’s liability. Ij 
do not intend to say, that the articles must be such as every 
man deems essential to his comfort ; for somé men. may carry 
nothing, or very little with them, when they travel, whilst oth- 
ers consult their convenience by carrying many things. Nor 
doI mean to say that the rule is confined to wearing apparel, 
brushes, razors, writing apparatus and the like, which most per- 
sons deem indispensable. If one has books for his instruction 
or amusement, by the way, or carries bis gun. or fishing tackle, 
they would undoubtedly fall within the term baggage, because 
they are usually carried as such. ‘This is, I think, a good test 
for determining what things fall within the rule.” 6 Hill’s W. Y. 
R. 589, 590. 

It has been decided that, under the term baggage, merchan- 
dize, as silks or other fine articles, are notembraced ; (25 Wend. 
458); nor largesums of money, (9 Wend. 85); nor samples 
of merchandize, (6 Hill’s V. Y. 2, 586.) A watch is embraced, 

voL. xm 29 
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according to the Ohio Courts. 10 Ohio R. 145. So far as 
these rulings go, the doctrine may be considered as settled, and 
it must be considered as settled in all cases falling within the 
reason of those rulings. When, however,’ all this is done, the 
subject is disencumbered of but little of the difficulty which en- 
virons it. Nor does the text of Story, or the opinions of Judg- 
es WVelson and Bronson relieve it of embarrassment. When 
we settle down with Judge Story upon the proposition that, by 
baggage, is to be understood “such articles of necessity -or per- 
sona] convenience as are usually carried by passengers, for their 
personal use,” we are still without a rule for determining ‘what 
articles are included in baggage. For such things as would be 
necessary to one man, would not be necessary to another; ar- 
ticles which would be held but ordinary conveniences by A, 
might be considered incumbrances by B. One man, from choice, 
or habit, or from educational incapacity to appreciate the com- 
forts or conveniences of life, needs perhaps a port manteau, a 
change of linen, and an indifferent razor; whilst another, from 
habit, position and education, is unhappy without all the appli- 
ances of comfort which surround him athome. The quantity 
and character of baggage must depend very much upon the 
condition in life of the traveller—his calling, his habits, his tastes, 
the length or shortness of his journey, and whether he travels 
alone, or with a family. If we agree further with Judge Story, 
and say that the articles of necessity or of convenience must be 
such as are usually carried by travellers for their personal use, 
we are still at fault, because thereisin no State of this Union, nor 
in any part of any one State, any settled usage, as to the bag- 
gage which travelleers carry with them for their personal use. 
The quantity and character of baggage found to accompany 
passengers, are as various as are the countenances of the travellers. 

The negative part of Judge Story’s definition, with more pre- 
cision, furnishes a rule pro tanto. Baggage, he. says, does not 
embrace merchandize, or other valuables not designed for per- 
sonal use, but which are designed for other purposes, such asa 
sale or the like. We may safely say, that it does not embrace 
‘nerchandize or other articles which are intended to be sold. 
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But it is not to be understood, I apprehend, that no article is 
embraced which may be classed with merchandize, or which is a 
valuable, other than such as is usual for personal use. Re- 
gard must be had to the quantity and value of the articles. A 
trunk of laces, for instance, although light and small in bulk, 
clearly is excluded. Their value would exclude them. The 
risk imposed upon the carrier, is not that contemplated in the 
implied contract to carry baggage, and to be responsible for it. 
The liability in such a case, would be wholly disproportioned 
to the compensation which he is presumed to derive from the 
fare of passengers. Besides, it is a fraud upon him to subject 
him to so great a hazard, without warning him of its existence. 

[7.] As to extra baggage, the proprietors of railroads, steam- 
boats, coaches, and omnibusses, &c., engaged in the business of 
conveying passengers, have the right to stipulate for compensation. 
So also, in regard to goods and baggage, which do not accom- 
pany the traveller or his agent; and if they hold themselves out 
to the public, as persons exercising a -public employment, and 
as being ready to carry goods for hire, for persons in general, 
as to such goods and extra baggage, they are common carriers ; 
that is, they are liable for loss, except when caused by the act 
of God and the public enemy. Lovett vs. Hobbs, 2 Show. R. 
128. 1 Salk. 282. 1 Pick.50. 2 Wend. 327. S. C. 6 Wend. 
335. 9 Ibid,85. 11 Pick. 45. . Story on Bail, §500. 7 New 
Hamp. R. 137. 

So, all articles of a value disproportioned to the compensation 
received in the fare of the passenger, and which must, on that 
account, subject the carrier to unreasonable hazard, and which 
are not presumed to .be needed for personal use, either as a 
necessary or a convenience, I would suppose, are in like manner 
excluded. At the same time, I must say that the obligation.of 
the carrier, which is incidental to, and implied from his contract 
to carry persons for hire, as to baggage, is not limited abso- 
lutely to wearing apparel and other appliances of necessity, com- 
fort or convenience, suited to the condition of each traveller, 
but may embrace other articles of limited value and ordinary 
bulk, which he may think proper to take with him. If, howev- 
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er, it is apparent from all the circumstances—from the amount, 
nature, bulk and value of these articles—that they are suchas, 
according to the usual course of business, are transported as 
freight ; or if it is manifest that they are intended for sale, then 
they are not to be viewed in the light of baggage. It is cer- 
tainly right too, that usage, however indeterminate, should be 
considered in ascertaining what is baggage. This must be the 
usage of the time, and of the carrier and his patrons. Nothing 
subject to the limitations before stated, should be excluded, 
which have been usually considered in practice as baggage. 
These remarks are made, not as containing the judgment of the: 
Court, which prescribes them as rules, but as my own obiter 
dicta. Among other things, they are intended to demonstrate 
the utter impossibility of laying down any rule which can gov- 
ern every case. And it is our judgment, that no such rule can be 
prescribed, but that each case must be controlled under the gen- 
eral principles which apply to the class, by the facts and circum- 
stances which belong to it; the application of those principles 
to each case, being the duty of the Court, and the finding of the 
facts being the duty of the Jury. Under these views, we admit the 
evidence of Mrs. Dibble, to the extent of proving the contents 
of the trunk, according to the bill of particulars. The only 
question made, is a question of evidence. As Ihave endeavor- 
ed to show, the witness is competent. We'will not exclude her 
upon the ground that defendants are not liable for baggage, 
according to this bill of particulars; although her testimony will 
amount to nothing in proof of articles for which they are not in 
law bound. The bill of particulars shows a great variety of ar- 
ticles ; some of which, indeed, many of which, constitute bag- 
gage, according to the strictest ruling to be found in the books. 
For these, the plaintiff is entitled to recover. No ruling of the 
Court below, and no exception in the bill makes it necessary to 
designate them. The Court ruled out the evidence, because, as 
he said, the trunk and its contents “were sui generis, and not 
within the rule.” Now, although the contents of the trunk are 
various, yet some of them are such articles as the defendants 
are bound to make good ; and therefore, it was error not to per- 
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mit them to be proved. Itis not good law to hold that a pas- 
senger cannot recover for loss of baggage for which the de- 
fendants are liable, because he had also in his trunk articles 
for which they are not liable. The evidence must go to the 
Jury, and the extent of the recovery must be left with them, un- 
der the instructions of the Court. 

Let the judgment be reversed. 





No. 40.—Witey Roeerrs, plaintiff in error, vs. Bensamrn Kine, 
defendant. 


[1.] When the evidence is contradictory and irreconcileable, it is the duty of 
the Jury to look to a | the facts and circumstances of the case, the character 
of the witnesses, their, opportunities for knowing, their reiationship to the 
parties, the apparent bias under which they testify, and thus determine 
on which side the credibility preponderates, and render their verdict ac- 


cordingly. 
Assumpsit, in Pike Superior Court. Tried before Judge 
Srarx. May Term, 1852. 


This action was brought by King vs. Rogers, on a note dated 
February 7, 1838, and due the 25th of December, thereafter. 
It was credited by eight dollars thirty-seven and half cents, Feb- 
ruary, 1846. The action was brought in 1851. The defend- 
ant relied on the Statute of Limitations. For the plaintiff the 
testimony of Cary King was read as follows: 

Witness is the son of plaintiff. A short time before the date 
of the credit on the note, witness, by consent of his father, went 
to defendant, who was a tailor by trade,and asked if he would 
make a coat for him and have the price credited on the note, 
which he showed to defendant at the time. Defendant took the 
note, looked at it, and said he would; and also said he would 
make one for witness’ father in the same way. After a few 
days, witness went for the coat ; defendant was not at home, but 
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a young man in the shop delivered the coat, and (remarking 
that he understood the transaction,) took the note and entered 
the credit on it. 

Defendant introduced J. W. Spence, who testified that he 
was working in the shop of defendant ; was present when young 
King came to to ask if Rogers would make him a coat on ‘the 
terms above mentioned ; that defendant refused todo so; that 
he knows not who made the credit on the note, but that the coat 
spoken of was charged on the books to Mr. King, Sr. 

The testimony of these two witnesses constitutes the evidence 
in the cause. 

The Court charged the Jury, that the only question was, 
whether the payment credited on the note, was really made by 
defendant, or one authorized by him. That it was their duty 
to reconcile the testimony, if possible. If it could not be recon- 
ciled, they must weigh it, and decide according to their con- 
victions of the truth. 

The Jury found for the plaintiff; whereupon, defendant’s 
counsel moved a new trial, on the ground that the verdict was 
contrary to evidence and.the charge of the Court. The mo- 
tion, on hearing, was overruled by the Court ; to which decision, 
as well as to the charge to the Jury, defendant’s counsel ex- 
cepted. 


A. R. Moorg, for plaintiff in error. 
Atrorp & Moore, for defendant. 
By the Court.—Lumrxtn, J. delivering the opinion. 


[1.] This wasan action of assumpsit, brought by Benjamin 
King, against Wiley Rogers, on a note for $177.48, and payable 
the 25th day of December next, thereafter. There is a credit 
indorsed on the note, of $3 37}, dated February the 17th, 1846. 
The Statute of Limitations was pleaded to the action, and the 
question was entirely as to the bona fides of the payment. 
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It is admitted by the defendant’s counsel, that if this credit 
was placed upon the note by the maker, or his authority, the 
plea cannot be sustained, and that the finding of the Jury was 
right. 

There were but two witnesses sworn in the case, and the tes- 
timony of both were taken by interrogatories. 

Carey King, the son of the plaintiff, testified that, desiring to 
have a coat made, he took the note at the request of his father, 
and called upon Rogers, who was a tailor, to know whether he 
was willing to make the coat and allow the price to be credited 
upon the note, at the same time presenting the paper to Mr. Ro- 
gers, who, after examining it, replied “certainly ;” and the price 
agreed upon, was $8.00. The defendant remarked at the same 
time, that he had his father’s measures, and that he would make 
up a suit for him and send it; intending, as it would. seem, to 
convey the idea that the price of the suit should go the same 
way, viz: aS payment upon the note. 

Young King called, some short time afterwards, with the note, 
to get the coat, but found Rogers absent. Upon stating his 
business, a young man on the board in the shop, with whom he 
was not acquainted, and whose name he did not know, stated 
* that he understood all about it,” and taking the note, credited it 
with $8.374, remarking that the 373 was on account of some trim- 
mings which had been furnished. And here the transaction rel- 
ative to this credit terminated. 

To rebut this evidence, James W. Spence was sworn by the 
defendant, who-:testified that he was present when young King . 
called the first time.with the note; heard all the conversation 
which passed between him and Rogers; and that so far from the 
defendant’s promising that the price of the coat should be put 
as a credit upon the note, he absolutely refysed the application 
of young King, that it might be done. 

Again, he states, that he was present when the garment was 
delivered ; that it was charged upon the shop books to Benjamin 
King, the father, the son being a minor,,and that nothing was 
said at the time about the note or the credit. Witness admits 
that there was another young man, William Claridon, working 
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with him, for Mr. Rogers, at the time this matter transpired, but 
does not know whether the credit on the note is in his hand 
writing or not. 

The testimony being closed, the Court charged the Jury, 
“that there was a conflict of testimony ; that they must recon- 
cile it if they could; if irreconcileable, that then it was their 
duty to weigh all the facts and circumstances, and ascertain, ac- 
cording to the truth of the case, whether the partial payment 
was actually made or not; that the question of payment was 
one purely of fact, which they were to decide.” The Court 
further instructed them, that they must be satisfied that 
“the evidence proves that a payment was actually made by 
the defendant, or some one by him authorized to make it.” He 
further charged, that “if the payment was made, it relieved the 
suit from the Statutory bar, and was evidence on which the law 
raised an implied promise to pay the balance of the debt, and 
that this (viz: the effect of the payment,) was a question of law 
for the Court to decide; if a partial payment was made on the 
note, find for the plaintiff; if not, for the defendant.” 

- The Jury returned:a verdict for the plaintiff. 

Application was then made for a new trial, on the following 
grounds, to wit: 

1: Because the payment relied on to take the case out of the 
Statute of Limitations, was not proved to have been made by 
the defendant, either personally or by an authorized agent. 

Qdly. .Because the credit was placed upon the note, when no 
payment was in fact made; and not only without the privity or 
consent of the defendant, but against his positive refusal to al- 
low it to be done. 

3dly. Because, verdict of the Jury was contrary to the evi- 
dence, the weight,of evidence, and without evidence. 

4thly. Because the Jury found, contrary to the charge of the 
Court. 

The motion for a new. trial was refused, and thereupon, coun- 
sel for the defendant excepted. — 

And on assigning error on this last decision in the bill of ex- 
ceptions, it is allaged that “ the Court erred in charging the Jury, 
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that if the evidence was sipeneneecbla,i was their duty to weigh 
the facts, and find whether the partial payment on the note was 
made or not.” ie 

It will be noticed, that there was no exceptions taken to the 
charge, at the time it was given.. On the contrary, it seems to 

-have been satisfactory ; for one of the grounds ‘occupied in the 
motion for a new trial is, that the verdict of the Jury was con- 
trary to the charge of the Court. 

But waiving this irregularity, what are the two points rade 
upon the record for our determination? First, error in the 
charge of the Court, and ‘secondly, that the verdict was contrary 
to evidence. ; 

1. The charge, as a whole, is not objectedto. It is, wholly, un- 
objectionably. And as to the specification, namely: that the * 
Jury were instructed to reconcile the testimony if they could, 
and if they could not, to look at all the facts and cireumstances 
of the case, in. order to arrive at a correct conclusion, as to 
whether or not the payment was actually made; what is there 
wrong in it? .In case the testimony is contradictory, the ver- 
dict must then turn upon the credit of the witnesses. And it 
would require an extraordinary case, ‘to induce us to grant a 
new trial, under such. circumstances. 

2. As to the verdict being contrary to evidence, we had sup- 
posed that this ground has been presented in evéry conceivable 
aspect in past cases. We had often been urged to remand a 
cause, because the verdict was against the weight of evidence. 
And our uniform ruling had been, even before the Act of 1849 
was passed, in which the Legislature seems to have embodied 
all its strength, to protect Juries in the unmolested exercise — of 
their rights and privileges, that if there was any evidence to jus- 
tify the verdict, we would not disturbit. But here the point 
comes up in a new form, namely, that the evidence is equally 
balanced, and that therefore, the Jury could not find for either 
party. 

But this “assumption is wholly. unwarrantable; and it is 
expressly negatived by the verdict which has been rendered. 
And notwithstanding the witnesses contradict’ each other, the 
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Jury have chosen to credit the one rather than the other. And 
it was their right to do so. ( 

Perhaps they reasoned in this way . The plaintiff and his son 
reside in Forsyth, Monroe County. Why should they have gone 
to atailor in Griffin to get a garment made, if it were not for the 
purpose.of obtaining some recognition of this debt? And if, 
as Mr. Spence swears, Rogers rejected. the proposition to per- 
mit the price of the coat to go asa credit on the note, why did 
young King persevere in having it made there? And why did he 
take the note back with him to Griffin, when he went to get 
the coat? 

Again, the Jury may have disbélieved. the defendant’s witness, 
in denying that he knew Clarida’s hand-writing, who he admits 
was a workman in the shop with him. Young King swears that 
the credit 'was entered on the note by°a workman-in the shop. 
Spence swears that he and Clarida were in the shop at the time, 
and that he did not enter the credit. Clarida ‘then undoubedly 
did. And if so, it was Clarida, and not Spence, that-delivered 
the coat. Rogers himself thought that Spence would prove 
that the credit was in the hand-writing of Clarida, as is clearly 
to be inferred from the 2d and 3d questions propounded to him, 
in the interrogatories. The second question is, ‘ please look 
on the note hereto attached and the receipt thereon endorsed, 
and state whether or not the receipt is. in your hand-writing ; 
and if it be not in your hand-writing, state to the best of your 
knowledge, whose it is? 3d. Were you.and the person whose 
hand-writing you have stated the receipt is, doing. business or em- 
ployed in the same house together, and who was the person or 
proprietor by whom you were employed, at or about the .time 
of the date of the receipt? Do you know for what the receipt 
was given? If for an account, when was that account made 
and charged on ‘the books of Wiley Rogers °” 

Not only did Rogers suppose that Spence knew that the credit 
was in the hand-writing of Clarida, but it is to be inferred also, 
that Rogers hiniself “tts the fact to be so. 

And yet Spence knows-nothing that will corroborate the tes- 
timony of young King, but is full and fresh in his recollection of 
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every conversation, interview, and transaction that will benefit the 
defendant. 

Thus the Jury may have concluded to have believed King 
rather than Spence, and consequently to find for the plaintiff. 
While it is true therefore, that the testimony was contradictory 
and irreconcileable, still no rule of law was violated by the 
Court or the Jury. That there was abundant evidence to sus- 
tain the verdict, is not denied. And: who will venture to assert 
that it is clearly against evidence? or even the weight of evi- 
dence? Upon what principle then, can it be set aside? The 
Circuit Judge was satisfied with the verdict. We see no abuse 
of his discretion in refusing a new trial. 


Judgment affirmed. 








No. 41.—Joun B. Parker and: others, plaintiffs in error, ‘vs. 
; Jackson CuHamBuiss, defendant, 


[1.] In this State, a- tenant in dower, is liable for waste committed on the 
estate, but. she does not thereby forfeit ber estate, and treble damages as 
provided by the Statute of Gloucester. The remedy against her is by an 
action on the case, in the nature of waste, to recover the actual damage 
done to the estate; or by an injunction to restrain her from committing 
waste, when necessary, on a proper case made. 


Ejectment, from Bibb Superior Court. _ Tried before Judge 
Powers.. May Term, 1852. 


This case was.made‘on an agreed statement of facts. The 
plaintiffs were heirs at law of certain land, which was-held by 
the widow (or her lessee) by right of dower. 

It was admitted that waste had been committed on the land 
by. the widow or her lessee, and-the question was, whether the 
Statute of Edward VI, known as the Statute of Gloucester, is 
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of force in Georgia, by which the tenant for life, committing waste, 
is liable for treble damages, and forfeits the life estate. 

The Court held that the Statute was not of force, and conse- 
quently -that the action would not lie; to which decision plain- 
tiffs except. : 


_ Wurrtte, for plaintiffs in error. 
Srusss & Hut, for defendant. 
By the. Court—Wanner J. delivering the opinion. 


This was an action of ejectment brought by the heirs at law 
of Simon Parker deceased, to recover the possession of the pre- 
mises in dispute, which had been assigned to Rachel Parker, the 
widow of the decedent, as her dower in his estate. The plain- 
tiffs claim the right to recover the possession of the land, on the 
ground, that the tenant in dower had committed waste, and 
thereby had forfeited her estate, according to the Statute-of 6 
Edward I. commonly called the Statute of Gloucester. By 
the provisions of that Statute, if the tenant-in dower shall com- 
mit waste, she shall lose the thing wasted, and. make Ssatisfac- 
tion of treble of what the waste shall be taxed at. 7 Comyn’s 
Dig. top page 660, letter C. 1. title Waste by the Statute: of 
Gloucester. ‘The question made by this record is, whether that 
portion of the Statute of Gloucester which declares, that the ten- 
ant in dower who shall commit waste shall forfeit her estate, 
and treble damages, is of force in this State? In some of the 
States of the American Union, this Statute has been adopted, 
and recognized as being of force; in others, it has only been 
recognized and adopted in such a modified form only, as was 
supposed to be best adapted to the condition and circumstan- 
ees of the people thereof. By the preamble-to our Act of 1784, 
adopting the Common and Statute Laws of England, it is quite 
apparent, that only so much thereof as were properly adapted to 
the circumstances of the inhabitants of this State, should be consid- 
ered of force here. Prince, 570. Now, it is extremely diffi- 
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eult to maintain that the Statute of Gloucester is of force here, 
in respect to the forfeiture of the widow’s dower, for waste com- 
mitted, either actual or permissive, without also maintaining the 
whole doctrine of the Common Law. of England in regard to 
waste, originating as it did to a very great extent, in the feudal 
policy of that country. In Chapman vs. Schroeder, (10 Georgia 
. Rep. 321,) we had occasion to give to this question of waste, 
a partial consideration. 

The argument is, that what shall or shall not constitute waste — 
in this State, is not involved in this question ; but that the ques- 
tion here is, whether, if the tenantin dower shall do such acts as 
are conceded to be waste in this State, she shall not then forfeit 
her dower, and treble damages? This would, in our judgment, 
be an exceedingly harsh remedy, and one that, so far as we know, | 
or have been informed,-has never obtained an. practice in this 

State. In England, this stringent remedy was doubtless intend- 

ed for the benefit of the.feudal heir, sothat the estate might pass 

into’ his possession unimpaired, which would enable him the. 
better to maintain his rank and station, as one of the landed 

proprietors of the British realm. That a tenant in dower is lia- 

ble for waste in this State, we du not dispute: but what is the 

appropriate remedy therefor, under our system of jurisprudence, 

is the question? By the Common Law, after waste committed, 

an action lies against tenant in dower, or guardian in chivalry. 

7 Comyn’s Dig. top page, 658, letter 4. 2 title Action of Waste. 

But the remedy was by a writ 0f waste, which Blackstone says, 
is partly founded on the Common Law, and partly upon the Sta- 

tute of Gloucester. 3 Bl. Oom. 227. If, upon the trial of a writ 
of waste, the waste was proved, the plaintiff recovered the thing, 

or place wasted, and treble damages, by the Statute of Glouces- 
ter. bid, 228. Chancellor Kent says, that “as far as the pro- 
visions of the Statute of Gloucester are received: as Jaw in this 
country, the recovery in an action of waste, for waste done or 
permitted, is the place wasted, and treble damages ; but the 

writ of waste has gone out of use, and a special action on the 

case, in the nature of waste, is the substitute: and this latter 
action, which has superseded the Common Law remedy, relieves the 
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tenant from the penal consequences of waste, under the Statute 
of Gloucester. ‘The plaintiff in this action ‘upon the case, re- 
covers no more than the actwal damages’.which the -premises 
have sustained.” 4 Kent’s Com. 81. We therefore-adopt and 
recognize the principles of the Common Law, including the Sta- 
tute of Gloucester, so far as the same make the tenant in dow- 
er liable for waste committed; but. reject the Aarsh and penal 
remedy, provided by that Statute. -We intend to say, that as 
the Common Law, and the Statutes of England, made’ the ten- 
ant in dower liable for waste at the time of our adopting’ Statute, 
so is she liable for waste in this State, and that,the appropri- 
ate remedy therefor, under our Judiciary system, is an action on 
the case, in the nature of waste, in which the plaintiff may clear- 
ly and distinctly set forth his cause of action, and will be en- 
titled to recover the actual damage which the premises have sus- 
tained, and no more. We do not of course: intend to decide 
what would or would-not be considered waste’ in this Staté by the 
tenantin dower: nor that the heirs or other proper parties would 
not® be entitled to.an injunction to restrain the commission of. 
waste -by the tenant, on a proper. case being-made. Our con- 
clusion therefore is, that a tenant in dower is liable for waste 
in this State; that the appropriate remedy therefor, is either by 
an action on ‘the case, in the nature of waste, to recover the 
actual ‘damage sustained, or by injunction, when the latter reme- 
dy shall be necessary and proper, and that the tenant in dower 
does not forfeit her estate, and treble damages for waste com- 
mitted, as provided by the Statute of Gloucester. 
Let the judgment of the Court below be affirmed. 
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No. 42.<-Mayor Anp Counct. or. THE City oF Macon, plain- 
tiffs in error, vs. Marcus A. Franxury, defendant.’ 


[1.] A license or liberty attached to real estate mist generally be made by 
grant, and when made by parol is revocable, unless the enjoyment of it is 
preceded necessarily by the expenditure of money, and the grantee bas 
made improvements, and invested capital in»consequence of it. And in 
that event he occupies the position of a purchaser for value? 

|2.] A dedication to public use, is when one. being the owner of lands, con- 
sents, either expressly or by his actions, that it may be used by the public 
for a particular purpose. 

[8.] There is no particular form of making a dedinadiats all that is neces- 
sary, is the assent of the owner, and the fact that it has been used by the 
public for the purpose of the appropriation. 

[4.] A public square, or a common, in a City-or Town, is the subject-of dedi- 

cation. 

[5.] A dedication of land to public use is in -the nature of an estoppel in 
pais, and where an attempt is made by the. proprietor to revoke it by a 
sale of the land, he may be enjoined by any person. interested in the use. 

[6.] When a dedication is made by a Town or City, it enures to the benefit 
of all who are at the time, or may afcerwards become citizens of the cor- 
poration. - 

[7.] It is not. necessary that the use should be for the term of years necessary 
to présume a grant, but may be for a less term. -It should however, be 
for such a length of time that the public accommodation and private 
rights might, be materially affected by an interruption of the enjoyment, 

[8.] Declarations made by the auctioneer at the sale of Town lots, and as- 

sented to by a Committee of the City Council, appointed to superintend 
the sale, “that certain lots would not be sold, but held asa public reserve :” 
Held, to be a dedication ; and.when subsequently ratified by the Council: 
Held, that.the ratification relates back to the time of the sale. 

[9.] A purchaser of property at the sale, who has:sold to a third person, with 
or Without-a warranty : Held, to be a competent witness to prove the ded- 
icaticn. 

[10.]'A map of the City, made by an individual on his own account, and 
kept-by the City Council, in their chamber, on which the reserved lots 
are delineated as an open square or common, is admissible in evidence, to 
show a recognition of the dedication, 

[ 11.} A deed executed by the City to a purchaser of a lot adjoining the land 
thus dedicated, is admissible evidence to show, in, connection with the 
other facts and circumstances, a recognition of the dedication. 
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[12.] The minutes of the City Council, showing the adoption of-a report ofa 
committee of that body, in which it is stated that certain lands had been 
previously pledged by the City as a public reserve :’ Held, to be admissible 
to prove the ratification of the previous dedication, and that the adoption 
of such report is itself adedication. - 2 


In Equity, in Bibb Superior Court. Tried before Judge 
Starke. May Term, 1852. 


This bill was filed to restrain the City authorities of Macon, 
from selling-a certain lot of land in the City, which, it was al- 
leged, had been perpetually set apart and dedicated to the use 
of the public, when the lots in that part of the City. were origi- 
nally surveyed and sold. . A demurrer for want of equity, and 


_ because the dedication was not charged to have been in writ- 


ing, was overruled. 

The complainant introduced from the records of the Council, 
the report of a committee made in 1846, who, in answer to an 
application to lease the lot, had reported that it was reserved to 
the public; which report was adopted by a vote of the Council. 
The interrogatories of sundry persons, who had purchased in 
the vicinity of the lot in question, were then read; who testified 
that it had been stated, by the auctioneer at the-sule, that this lot 
was to be a public lot or common; the Mayor-then in office, 
and some of the Council, being present and assenting thereto. 
Sundry deeds made by the Mayor to purchasers at the sale, for 
lots in the vicinity, as also a map of the City, not madé by order 
of the Council, but referred to by them in their deeds, &c. were 
introduced by complainant. ‘To all of this evidence objection 
was made by defendant, but ‘overruled by the Court. The 
Court: charged the Jury that no particular form was necessary 


‘to constitute a dedication for. public use ;, that whatever showed 


the assent of the proprietor thereto, the sale of other property 
under that understanding, and for a price thereby enhanced, 
and the subsequent use of the land by the public, was) good 


evidence to show such dedication. That if the City; Council 


sold lots to purchasers, with the understanding announced by 
their auctioneer, that this lot was to be public, and thereby in- 
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duced the purchase of other lots, and in pursuance thereof re- 
ceived the purchase money, and, gave deeds therefor; that it 
was a contract with the citizens purchasing, which should be: > 
enforced by the Courts. The Court further charged, that the 
action of the Council on the report of their committee, was a 
written admission that, this lot was for public use, and that if 
the complainant afterwards became the owner: of lands in the 
vicinity, he had a right to claim the benefit of the admission and 
to restrain its sale. 

To which several decisions and charges of the Court, defend- 
ant excepted. 


Por, Nisset & Por, WuitTte, for plaintiffs in error. 
Hives and C. B. Cots, for defendant in error.’ 


The following points and authorities were submitted for the 
defendant in error, by C. B. Core: 


1. Lands are dedicated to the public use by the acts of the 
owner, or by user. Where the owner of land has laid out vil- 
lage lots intersected with roads and public squares, it has been 
repeatedly held that such roads and public squares are dedicate 
ed to public use. 5 Taunton’s R. 125. 2 Vermont R. 80. 6 
Peters’ R. 431. 8 Wendell’s R. 85. 11 Wendell’s R. 486. . 4 
Paige’s R.510. 20 Wendell’s R.111. 22 Wendell’s Reps. 425. 
6 Hill’s R. 407. 

2. The use, by the’citizens, of a piece of ground for public 
purposes, for a number of years, is evidence of a dedication there- 
of by the owner to the public, and especially if such use is with 
the knowledge of the owner. 2 Strange, 1004. 1 Campbell, 
260. 11 East. 375. 3 Bingham, 447. Woolrich on Ways, 9 
to13. 6 Wendell, 656. 8 Wendell, 105. 11 Wendell, 499. 
12 Wendell, 172. 4 Paige, 513. 3 Kenl’s Com. 451. 16 
Serg. Rawle, 390, 392, 396. 4 WV. Hamp. 11to15. 2 
Vermont, 480. 3 Vermont, 524. 8 Pickering, 504. 6 Peters’, 
431. 7 Barn. & Cres. 257. 5 Conn. 311. 

3. This principle is applicable to rural as well as urban prop- 
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erty, and watering places, docks, landings, open squares, &c. 
as well as to streets and ways for passage. 4 Paige, 510. 8&T. 
R. 608. 1 Greenleaf, 111. 2 Vert. 480. 12 Wheaton, 582. 
6 Peters’, 431. 20 Wend.111. 22 Wend. 425. 6 Hill R. 407. 

-4,. The right which the public acquires by dedication is not 
an interest or profit in the soil of the ground dedicated, but an 
easement or servitude, subject to which the owner still holds 
the title and the interest not dedicated, and rests on different 
principles from an interest or profit in the land of another. 6 
Peters’, 431. 17 John.277. Coke Litt. 56, a. Woolrych on 
Ways, 14, 15, 51, 52. 3 Modern R. 294. 16 Serg. & Rawle, 
390. 2 Greenlea/,61. 5 do. 368. 2 Vermont, 480. 3 Ver- 
mont, 530. 6 Vermont, 355.’ 4 Paige,514. 12 Wheaton, 582. 
22 Wendell, 425. 6 Hill R. 407. 

5. A user of an easement for a period of time sufficient to 
give title to land by possession, is sufficient to give a title to the 
easetnent. 8 Pickering’s R. 508. 


By the Court.—Niszet,:J. delivering the opinion. 


[1.] I think that all doubts about the correctness of the 
ruling of the Court in this case, may be removed by keep- 
ing steadily in view, the distinction between a license ‘and a 
dedication to public use. It is true, as a general rule, that 
easements and all incorporeal hereditaments can be conveyed 
alone by deed. A license or liberty, attached to an estate in 
lands, therefore, cannot be conveyed to individuals but by deed, 
with the same formalities which are necessary to convey the 
freehold. _If created by parol, the title remains in the grantor, 
and the license may be revoked at his pleasure. .The rule is a 
good one, and founded on, as sound views of policy as that 
which requires all contracts concerning lands to be in. writing. 
A use of lands, although the fee remain in the grantor, is. very 
often as. valuable an interest as the fee itself. There isnotin the 
case of a license, the difficulty which is said to exist in case of-a 
dedication, to wit, the want of a grantee—some person or author- 
ity to receive the fee. The rule isas stated, that a parol licens: 
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is revocable, but it has some exceptions. If the enjoyment 
of it must be preceded necessarily by the expenditure of money, 
and the grantee has made improvements or invested capital in con- 
sequence of it, it becomes an agreement for a valuable conside- 
ration, and he a purchaser for value. In such cases, the books 
say that it would be against all conscience to permit the grantor 
to recall the license as soon as the benefit expected from the 
expenditure is beginning to be derived. Whilst executory, as a 
general rule, it is revocable, but not after it is executed. Such 
is a general view of a parol license or liberty ; those who wish 
to see the title unfolded more -at large, will find it profitable to 
turn to the opinion of this Court in Sheffield and others vs. Col- 
her, 3 Kelly, 82. What I have said, may suffice for the pur- 
pose of drawing the distinction between that and a dedication. 
[2.] The doctrine of dedication has not, until now, been be- 
fore this Court for application. It is one of great practical im- 
portance, and ought to be understood by all land-proprietors, 
more particularly by our Municipal authorities. Acting as they 
do in character of trustees of a domain which belongs to 
their constituent body, it is indispensable that they under- 
stand what creates an irrevocable pledge of any portion of 
that domain to public uses. It is of vast importance now, 
when the facilities of intercommunication tempt the pro- 
prietors of lands to lay out towns at every railroad de- 
pot, and at every steamboat landing, that those who buy, 
and those who sell town lots, should understand what are 
their rights, and what their obligations, touching highways, 
streets, church and school reservations, commons, springs, and 
public squares. This title of the Jaw has already become in 
our country an interesting and wide theme. In England, it 
seems to have had, up to a recent period, but a limited applica- 
tion; here it has attained to very considerable expansion. I 
confess that with me it was very much an unexplored region of 
the science. After the argument of this cause ingenes patebat 
tellus, and I found it, if not a continent, at least a broad and 
fruitful land. I do not, upon this occasion, propose to explore 
it, exeept to: such extent as the necessities of this case require. 
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A dedication, according to Senator Furman, in the New -York 
Court of Errors, is, “an act by which the owner of the fee gives 
tothe public an easement in his land.” 22, Wend. 444, This 
definition does not convey fully to the mind, the legal impert of 
the word. Where one being the owner of lands consents, 


publi¢ for any particular purpose, it is.a dedication. 

[3.] There is no particular form of making a dedication. It 
may be done.in writing, or by parol; or it may be inferred from 
his acts, or implied, in certain cases, from long use. A grant is 
not necessary to create it. And inthis consists its main differ- 
ence from a license to individuals. It is made without a grant, 
and it exists, although the legal title remains in the maker. The 
technical objection to a dedication was that it could not exist 
without a valid grant from the owner of the fee, and inasmuch 
as the public is incapable of contracting, it could not exist at 
all. The Courts, however, very early overcame this objection, 
and held that’‘a deed was ‘not necessary to a dedication.: The 
rule that no grantee is required, grows out of the necessity of 
the case. . 

[4.] Dedications of lands for charitable and religious pur- 
poses, and for public highways, are valid without any grantee to 
hold the fee, and the principle upon which they are sustained, 
sustains dedications of streets, squares and zommons. City of 
Cincinnati vs. The Lessee of White, 6 Peters’? R. 435, 436.  Beat- 
ty vs. Kurts, 2. Peters’ R. 256. Town of Paulett vs. Clark, 9 { 
Cranch, 292. Lade vs. Shepherd, 2 Stra. 2004. .12 Wheat. 582. — 

[5.] When lands are dedicated, and are enjoyed as such, 
and rights are acquired by individuals in reference to such dedi- 
cation, the law considers it in the nature of an estoppel in pais, 
which precludes the original owner from revoking it. When a 
dedication is made of a street in a City, or a public square, or a 
common, by the proprietor, whether a private individual or City 
authorities, and property is sold with reference thereto, the pur- 
chaser buys with a view to all the advantages which accrue to 
him from such dedication, and the proprietor is presumed to be 
compensated for the use he allows.to the public, in the enhanc- 
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ed value of the property which he sells. It would therefore, be 
bad faith to the public, and bad faith to individual. purchasers .in 
such cases, to permit a revocation of the use. There is an 
estoppel as by matter in pais. The proprietor is still the owner 
of the fee and can alien that, or maintain an action for ananjury 
done to the freehold; but the use in the public follows the fee 
wherever it may go. ‘These positions apply to streets, highways 
and all public passages, and also to Village squares, and to urban 
rights of common or open grounds. ‘That commons and squares 
are subjects of dedication, and under the principles which gov- 
ern streets and highways, see the great case of The City of Cin- 
cinnati vs. White’s Lessees, 6 Peters, 431. Watertown vs. Cohen, 
4 Paige R.510. State vs. Wilkinson, 2 Vermont R. 480. Pear- 
soll vs. Post, 20. Wend. 111. 22; Wend: 425. 

[6.] Itis clear that the value of city lots is enhanced by the 
opening of streets. and squares and commons, and that whether 
they lie immediately upon or near them or not. That the 
owner of lots derives an increased value to his property from 
such dedications, is so necessary.a presumption, that in Wyman 
vs. Mayor of New York, 11 Wend. 497, 498, the Chancellor 
held that it could not be denied by parol.proof. .When then, 
the City of Macon, or any other proprietor.owning large amounts. 
of real estate, dedicates a portion of it to the public, in the 
form of open squares, or streets, or commons, it is not at all 
unreasonable that he or they be held to abide the act. 

Indeed, it is perfectly obvious, that if ‘a dedication of streets 
and squares, in our cities, was liable to be recalled at the will 
of the original proprietor, the most destructive hindrance would 
be thrown in the way of their improvement, and the rankest 
injustice would be visited upon individuals. Upon slight ob- 
servation, this‘doctrine-will be discovered to rest in sound poli- 
cy and essential justice. 

I have stated that no particular form ‘or ceremony is necessa- 
ry to make a dedication. It'imay becreated by parol and pro- 
ven by parol. All that is required (say: the Supreme Court of 
the United States, in Cincinnati vs. White’s Lessees,) is the assent 
of the owner of the land, and the fact of its being used for the 
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public purposes intended by the appropriation.” In that case, 
the facts were, that the original proprietors of the land up- 
on which the City. of Cincinnati stands, being the equitable own- 
ers, by purchase, before the patent issued, laid out the city. A 
plan,was made of the town, and approved by the proprietors, 
acéording to which, the ground lying between Front street and 
the’river was set apart as a common, for the use and benefit 
of the town forever. Afterward the legal title to this common, 
ora part of it, came into the hands of the plaintiff in the suit, 
who had brought ejectment to recover it. The Court held, that 
the fact of reserving the common in the, plan of the town, and 
selling the lots in pursuance of that plan, wasa dedication. The 
assent in this case was express, and it is an instance of what, 
in the books, is designated as an immediate dedication, to dis- 
tinguish it from cases where the assent of the proprietors is in- 
ferred. ‘This is the leading case in the Union, ‘and the numer- 
ous principles settled by it, have been recognized in many of the 
States. It is referred to in‘almost every case that has occurred 
since, as a controlling authority. The principles settled in that 
case, were also settled—indeed, carried greater lengths—in Bar- 
clay and others vs. Howell’s lessees, by the Supreme Court, (6 Pe- 
ters, 498,) and four years afterwards, most ably reviewed and 
affirmed, in New Orleans vs. ‘The United States. 10 Peters, 
662. The rule that assent will make a-dedication, is not of 
Cis-Atlanic origin ; it was known to the Common Law. The 
case of Lade vs. Shepherd, 2 Stra. 2004,'was decided on that 
ground. In that, case the rule was made to apply to the dedi- 
cation, by a proprietor of a highway over his own lands. The 
Courts of this country—the Supreme Court in Cincinnati vs. 
White's Lessees—have extended it to City Commons. In Jarvis 
vs. Dean, 3 Bing. 447, Best, Ch. J. instructed the Jury upon the 
trial, that if they believed that the street had been used for years 
as a public thoroughfare, with the assent-of the owner of the 
soil, they might presume a dedication. The Jury found a ver- 
dict in accordance with the instruction, and a new trial was re- 
fused. | 

[7.] It will be noted that the right derived from user does 
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not depend upon the, length of time that the public has been 
in the enjoyment of the easement. The right is not by force 
of the possession, nor -in consequence of.a presumed grant 
from lapse of time. The use may be of a less time than that 
from which a grant will be presumed to.a franchise. The use, 
in Jarvis vs. Dean, proven, was only four or .five years. .From 
use, with the assent of the owner, the law draws a presumption 
of a dedication. If the rights of the public to the use of streets, 
or squares, or commons, depended upon possession or use for a 
time long enough to presume a grant—twenty years in England, 
and seven years here—it would, in many cases, be of little value ; 
because in all cases-where there is not. an express dedication, 
the use might be recalled within that term, and the right be de- 
feated. The Supreme Court, on this head say: “ The right of 
the public, in such cases, does not depend upon twenty years’ 
possession. Such adoctrine applied to public highways and 
the streets of the numerous villages and cities that are so-rapid- 
ly springing up in every part of our country, would be destruc- 
tive of public convenience and private right.”” In Pearsol vs. Post, 
tried before the Supreme Court of New York, and carried thence 
to the Court of Errors, in an opinion illustrative of the respectable 
ability and indomitable industry of Mr. Justice Cowen, he says: 
“Tt will be seen by several of the English and American decis- 
ions cited, that the mere oral declarations and acts of the owner, 
will warrant the presumption of a dedication, though they have 
been followed by public enjoyment but a very short time, and 
much less than twenty years.” 20 Wend.121. This presump- 
tion, from: use, however, ought, in my judgment, to be carefully 
guarded, forit is easily susceptible of abuse. The qualification 
which the Supreme Court puts upon the doctrine, seems to me 
to be so important as to merit the force and effect of a rule. 
The qualification is. this, that such use ought to be for such a 
length of time that the public accommodation and private rights 
might be materially affected by an interruption of the enjoyment. 

Chancellor Kent, canvassing this doctrine, says: \“‘ The true 
principles: on the subject, to be deduced from the-authorities, I ap- 
prehend to be, that:if' there be no other evidence of a grant or 
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dedication than the presumption arising from the fact of acqui- 
escence on the part of the owner, in the free use and enjoy- 
ment ofthe way as a public road, the period of twenty years, 
applicable to incorporeal rights, would be required, as being the 
usual and analogous period of limitation; but if there were 
ciear, unequivocal and decisive acts of the owner, amounting 
to an explicit manifestation of his will, to make a permanent 
abandonment of the road, those acts would be sufficient to es- 
tablish the dedication within any intermediate period.” 3 
Kent, 451. 6 Peters, 438. Nor is the mere failure of -a city 
corporation to dispose of, or to incorporate into the plan of the 
city, a portion of its landed property, although it may be used 
more or less, by the public, as acommon,'to be mistaken for a 
dedication, any more than the unenclosed lands of an individual, 
permitted to be used as acommon, by the neighborhood, are 
to be considered as dedicated. 

In support of these general views, the following authorities 
are referred to, some of which have been already cited. Ham- 
mond’s Law of Ni Si Prius, 193, edition of 1823.  Lade vs. Shep- 
herd, 2 Stra. 2004. Rex vs. Loyd, 1 Camp. 260. Rugby Char- 
ity vs. Meriwether, 11 East. 375. Jervis vs. Dean, 3 Bing. 447. 
Rex vs. Burr, 4 Camp. 16. Woodyer vs. Hadden, 5 Taunt. 125. 
The State vs. Wilkinson, 2 Vermont, 480. Cincinnati vs. White’s 
lessees, 6 Peters, 431. Livingston vs. The Mayor of New York, 8 
‘Wend: 85. Wyman vs. The Mayor, &c.of New York, 11 Wend. 
486. The Trustees of Watertown vs. Cowen, 4 Paige,510. Post 
vs. Pearsoll, 22 Wend. 431. Pearsoll. vs. Post, 20 Wend. 11}. 
7 Vermont R. 241. 17 Serg..and Rawl, 88. 3 Vermont, 521. 
Ibid, 530. 12 Wheat. 582. 2 Peters, 256. 9 Cranch, 292. 3 
Vermont R. 521. 6 Idem, 355. 18 Louis. R. 286. 

Without. entering more minutely into the doctrine under re- 
view, the following propositions may, I think, be considered as 
established upon authority. ‘That an urban square or common 
is the subject of dedication. 

That a grant is not necessary to create a public use, nor is it 
necessary that it be evidenced in writing, but that it may be 
cteated by parol and proven by parol. That the assent of the 
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owner of lands, with public use, for a term short of thé time 
from which a grant will be presumed, will- warrant a presump- 
tion of dedication and uphold the use. Not even all of these 
are necessary to this case. ‘This is not a case where the dedi- 
cation is to be set up by implication. It is not necessary in this 
case, to rély upon the rule of user ; for both the bill and the 
proofs make-a case of immediate, that is, of express dedication. 
The bill is very meager. The complainant avers that he is the 
proprietor of a valuable residence in the City of Macon, near 
the alleged reserve ; that he bought of one H. G. Lamar, and 
before buying, being desirous of knowing the condition of this 
reserve, he made inquiry, and was told by those owning prop- 
erty around it, that when their lots were sold by the City of 
Macon, the auctioneer employed by the Council was instructed 
to pledge the City, that the reserved lots should not be sold, 
but be held as a reserve. Had the complainant stopped here, 
his bill would have been demurrable, and ‘would have been dis- 
missed upon the defendant’s motion ; for the plain reason, that 
what he charges, if true, created no obligation upon the City 

of Macon, and clothed him with no rights. That is to say, it — 
may be true that he made the inquiries, and was told by the 
property-owners in the neighborhood of the reserve, that the 
auctioneer was instructed to pledge the City that it should not 
be sold, but be kept as a reserve, and yet there be no dedica- 
tion. ‘The City of Macon cannot be held to any obligation, up- 
on proof of what certain citizens had told the complainant. Had 
he gone-no farther, he would have been limited in his proof to 
the allegations before recited. In these allegations, there is no 
averment that the City of Macon had dedicated this land to pub- 
lic use; nor is there any averment of equivalent import. Al- 
though the Courts have gone a great way on this matter of ded- 
ication, they have not gone the length of saying that a public 
use can be set up upon neighborhood repute. But the complainant 
proceeds to charge, that in May, 1846, one Treat Hines petition- 
ed the Mayor and Council for leave to purchase the reserved lot, - 
as a part of the public réserve belonging to the City, and that one 
James Goddard presented his counter-petition, setting forth the 
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facts before referred.to, to wit, that the .auctioneer at the sale, 
was instructed to pledge the City that it should not be sold, 
but held as a public reserve; that the’matter was referred to a 
committee, who, after examining the testimony, reported that 
the Council had bound themselves not to sell the lots re- 
served, and they saw no reason why said promise should be vi- 
olated ; that this report: was accepted and entered upon the 
Minutes of the Council, by a vote of a majority of the members. 
To the bill is appended a certified copy of the proceedings: of 
the Council, in relation to the report of this committee, which 
thereby became a part of the complainant’s bill. This certified 
copy contains the report of the committee, in which they say, 
“The committee to whom was referred the. petition of Treat 
Hines, to lease the vacant ground in front of lots Nos. 7 and 8, in 
square 86, for a term of years, report adverse to granting: said 
petition—your committee being fully satisfied, by certificates 
accompanying the petition of James Goddard, going to show 
that at the time of the sale of said lots, the ‘Council instructed 
the auctioneer-to sell the lots under the pledge that the ground 
‘now applied for, should be kept open as a-public reserve; and 
we see no reason why the pledge of the Council should be 
violated, and we recommend that this report be entered upon the 
Minutes of Council.” It also contains the action of the 
Council, adopting it by a vote of four to one. The bill'avers 
farther, that the City of Macon is the owner of this property, 
and was the owner originally of the lots belonging to the complain- 
ant, and all others contiguous to it, in whom the right of dispo- 
sition was vested by the Legislature of the State of Georgia ; 
and that the Mayor and Council, in violation of their pledge, 
had ordered the sale of the alleged reserve, and that it was.ad- 
vertised to be sold on a day stated. It avers that com- 
plainant’s property is contiguous to the reserve, and that the sale 
and improvement of it will be:an injury to him, and lessen the 
value of his property. ‘The prayer is for a perpetual injunction. 
‘Now, although these last stated averments d6 not in form 
amount to a charge of dedication, yet’ we think, taken together 
with the exhibits, they do amount in substance to it. If the 
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facts stated in the bill, amount in law to a dedication, it is suf- 
ficient without a charge that there was a dedication, co nomine. 
The bill, in setting forth the petition of Treat Hines ard the 
counter-memofial of Goddard, which counter-memorial claimed 
that the land’in question was set apart as a public reserve by the 
City of Macon, at the time of the sale of ‘the other lots contiguous 
to it ; and in setting forth the report of a Committee of the Coun- 
eil affirming that fact, and the adoption of that report, does in 
legal effect, charge that at the sale, the City of Macon did set 
apart the land as a public reserve. Such is our judgment of 
the matter: albeit, I do not arrive at it, without some straining. 
- But that these averments do charge a dedication, at the time 
when the Council adopted the report of their committee, there is no 
sort of doubt ; and it will be seen that if then dedicated, the com- 
plainant is as well entitled to his injunction, as he would be if it 
had been done at the'time of the sale.: If then, we are right in 
those principles of law, which we have said govern dedications 
to. public’ uses ; if this open lot or urban reserve, is the subject 
of dedication, and if no grant or other writing is necessary to 
make it, then the plaintiff has made a good case, and the de- 
fendants can take nothing by their motion to dismiss. The 
grounds taken in the motion are, 

1. Because the bill makes no proper case for the injunction 
sought. 

2. Because the contract setup in said bill, was not in writing, 
and therefore void. 

3. Because, by his own shewing, the inital is not en- 
titled to the relief sought, The second of these is denied, as I 
have labored to show, by an irresistible weight of authority. 
This settled, the other two grounds, (being in fact but one) 
amount to nothing. Upon the case made, the plaintiff is enti- 
tled to relief; and to relief by injuction, The argument assumed 
that the bill and also the proof, made a case of. dedication to 
King and. other individuals, who at the sale bought property 
contiguous to the vacant lot. From this assumption ‘sprang (as 
it seems to me,) all the erroneous conclusions to which the 
learned counsel came. If this were true, then I concede that 
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it would be, in my opinion, impossible to sustain this bill, 
for many reasons, hut chief among them, because the com- 
plainant was not, nor were those under whom he claims, parties 
to the contract. If this were true, it was. a private license gen- 
erally, as we have seen, created by.grant; if not generally, re- 
vovable, and under which certainly no body takes a benefit, but 
those to whom it is made and their privies. But such is not 
the case made by this bill. The bill charges the reservation to 
have been for the public use; it calls it a public reserve. It charges 
a pledge on the part of the City, that it should be forever kept 
open as_a public reserve. It no where claims it to have been 
reserved for any individual use. Such being the case, the com- 
plainant is entitled to relief, and his remedy is that selected by 
injungtion ; not upon the score of special damage, but because 
being a resident and property-owner in the City of Macon, he 
is one of that public, who are the beneficiaries of the dedica- 
tion. Any other citizen is as much entitled to sustain a bill as 
he. He set shimself forth as a residerit and owner of property in 
the city, and on his own account, and in behalf of all others, 
who may come in’and join in the ~ costs of the. litigation, he 
claims relief. It is true that he avers a special injury to himself 
if this. reserve is sold, but that does not make it a case of pri- 
vate license—averring as he does, at the same time, that it was 
pledged to be held asa public reserve. Now, the City of Macon 
being owner of the soil, can maintain an action, for an injury 
done to the freehold of all her public reservation, her streets, 
allies, and open squares or plats, this included. So obstruc- 
tions to the use, by third persons, can be punished by indictment 
and conviction on the criminal side of-the Court. But here, the 
City, the original proprietor, ‘is seeking to recall her dedication, 
by an appropriation of the use of this lot, and she is proceeding 
to do so by a sale ordered and advertised. By her dedication, 
she is estopped from doing so. The estoppel enures to the benefit 
of all who belong to the public of the City of Macon. If Dr. 
Franklin, and all others with notice of this sale, should lie by, 
until third persons became interested as purchasers without no- 
tice of the dedication, for value, it might be a very serious 
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question, whether the rights of the publie would not be lost 
forever. . 

_ Nor is it necessary that he should have become the purchaser 
before or at the time when the dedication is niade. Whenmade, 
it is for the benefit of all who areor may become. citizens. It is’an 
appropriation for public use forever, and all who at any time be- 
come members of that public, are its beneficiaries, and have 
rights in the use, which the law will protect. As to damage, the 
law presumes damage, when a right of this sort is violated in 
this way. A private licence will be enforced’in’ Equity by in- 
junction. 3 Paige, 254. 3 Kent, 452. 2 Munf. R. 488. 4 
Sandf. Ch. R. 502. Ifa license in an individual, why not a 
use in the public? ‘he principle is the same in either case. 

In Barclay et al vs. Howell’s Lessees, the Supreme Court hold 
that if there is‘a dedication by an original proprietor in favor of 
a City, and the authorities of the City have appropriated it to a 
different purpose, Equity may compel the specific execution 
of the trust, by restraining the corporation, or by removing the 
obstructions. 6 Peters, 507. If in that case, much more will 
Equity interfere if the proprietor, as in this case, seeks to revoke 
the dedication, by selling the property. 

[8.] Exception is taken to the admission of proof of the say- 
ings of the auctioneer, who sold the City lots. at the time when 
the reservation was made. It was proven on the trial, that the 
sale was public, and was conducted by Mr. Higgins, the Mayor 
of the City and several of the members of the Council being 
present, and that when one of the lots adjoining the reservation 
was offered, it was proclaimed by Mr.. Higgins, that the piece 
of land in question was reserved as a common forever ; and 
that this ‘declaration was confirmed by the Mayor and the mem- 
bers of the Council then present. The witness, Mr. King, also 
testifies that the reservation thus made, was his inducement for 
buying, and without it he would not have made a bid. - The 
auctioneer and the committee ‘of the Council, were the agents of 
the corporation, for-conducting the sale. The dedication was 
then made, and it was made as part and parcel of the sale. The 
reservation was one of the terms of the sale. The acts and sayings 
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af an agent, done and uttered within the scope of his. agency, 
and at the time when it is executed dum /fervet opus, bind his 
pricipal. The rule applies to corporations as well as to individu- 
als. The Gity of Macén held forth to the world the auctioneer 
and the cofiimittee, as agents to conduct this sale, and if in ef- 
fecting it, they made a.dedication of this. ground, the City is 
bound by it. Proof of their acts, of .course, is admissible, and 
proof of their sayings at the time, is also admissible, as _ verbal 
acts, as a part of the res geste. Greenleaf’s Evid. §113.* Story 
on Agency, §§§134, 5,6, and 7. The identical point was made 
in Barclay et al. vs. Howell’s Lessees. The declaration ofthe sur- 
veyor, acting as agent of the proprietors, made at the time 
when the City of Pittsburg was laid out, that a ‘certain street to 
low. water-mark, ‘‘ should be for the use of the citizens forever,” 
was held proveable, by the Supreme Court, to set up a dedica- 
tion of that street. 6 Peters, 501, 502. 

[9.] ‘The competency of Mr, King was excepted to. A parol 
dedication, we have seen, is sustained by the law. Parol proof 
of it was therefore competent. ‘He was called to prove the ded- 
ication at the sale. I do not see upon what ground he is to be 
held incompetent. He was.a purchaser of the adjoining lot, and 
sold to Mr. Goddard. He says he thinks he gave a quit claim 
title to his vendee. If he gavea wrrantee title, I cannot see that 
he is interested in any degree. He did not warrant the dedication. 
Whether there was or was not a dedication, does not affect his 
liability.’ He certainly can neither. gain.or loose by the event 

of this suit. , ‘ 

[10.] The map of the City was properly admitted. . It is 
true, that it proves but little; but under the circumstances, it 
went to show a recognition of the fact, that this ground. .was a 
reserve. Mr. Rose testified that he made it on. his own account, 
and that it was kept by the Council in their chamber. This 
reserve was originally marked as other lots, and on this map, 
made after the sale, it was delineated as open ground. 

_ {114} The deed from the City to Mr. King, was legally ad- 
mitted, to’show assent on the part of the City authorities:to the 
terms of the sale to him. He bought upon a declaration made 
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by the auctioneer, and assented to by a committee of the Coun- 
cil then present, that the adjoining lot,.which is the land claim- 
ed to have been dedicated, was to be held as a public reserve. 
It is to be presumed that the Council, when they made the deed, 
had knowledge of this declaration having been made, because 
a committee of their body was present and assented to it. With 
such knowledge, they, in closing the contract with Mr. King, 
are to be considered as affirming that declaration, and thereby 
the dedication which it created. The deed singly would prove 
nothing, but in connection with the other facts and circum- 
stances, was admissible for what it was worth. : 

It-is claimed in the assignment, that the Court erred in charg- 
ing the Jury, “that if the City received the price bid for said 
lot, (the lot bought by Mr. King,) and made him a deed, this 
ratified the sayings of the auctioneer, and dedicated said reserv- 
ed ground to the public.” This assignment does not truly re- 
present the Court. : What the Judge charged was, “that if at 
the time of the sale of the lots adjacent to those in question, the 
Mayor and. a portion of the City Council, while engaged in the 
sale, in order to enhance the price of the other lots, caused pro- 
clamation to be made to the bidders that these lots were not to 
be sold, but were to be kept open as a perpetual reserve or 
common, and the lots were sold in that neighborhood, with this 
understanding on the part of the bidders, and if the’ Mayor and 
Council then went on to complete the sales by the execution of 
deeds and the reception of the purchase money, and forbore to 
sell the lots in dispute, but permitted them to remain open and 
unoccupied, except as a common; these facts are, in the opinion 
of the Court, a dedication to publicuse. The assignment rep- 
resents the Court as holding, that if the City received the ‘price 
of Mr. King’s lot, and gave him-a deed, that thereby, they rati- 
fied the sayings of the auctioneer, and that by this ratification 
they made the declaration ; when in truth, the charge was, that 
if the Mayor and a portion of the Council, at the sale, and while 
engaged in it, in order to enhance the price of lots, caused pro- 
clamation to be made that the reserved lots were not to be sold, 
but were to be kept open asa perpetual reserve ; and if they were 
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sold with that inderstanding : and if they then went .on to com- 
plete the Sale by reception of the purchase money and by mak- 
ing a deed ; and 7f they, did forbear to sell the, reserved lots, 
but kept them*open aS¥@ <reserve or common—then, all’ these 
things would’amount to. @ dedication. If these things were true, 
the City being, as we hold they are, bound by the acts and 
sayings of their agents at the sale, there was clearly a ded- 
ication. -Without more on this exception, I refer to what I have 
already said relative to the manner in which a dedi¢ation may 
be made. 

[12.] The only remaining matterstobe noticed, are the admis- 
sion in evidence of the reportyof the eommittee of the Council, 
on Treat Hines’ petition, and the,action of the City Council - 
thereon, and the charge of the Court as to the effect cf that 


* action. ‘There are two views of the action of the Council, upon 
-either of which these papers were: admissible. It was the most 
.solemn form in which they could fatify the dedication made by 
their agents. Their committee reported, that from the evidence 


presented to them, this ground had. been pledged at the sale to 
be kept as a public reserve. The Council considered of this re- 
port, and passed an order which was entered upon their, minutes 
adopting it. By what more deliberate and authoritative act, 
could this body have affirmed the reservation made at the sale ? 
They not only affirmed it, but furnished the highest evidence of 
the affirmation. This ratification related back to the time of the 
sale. Being affirmed, the dedication took effect from the time 
when it was made. ‘This is the ‘general rule as to ratification by 
a principal of the acts of an agent. Story on Agency, §§§242, 
3, °4. Avsimilar ratification of an act of dedication was ‘held 
to relate back to the time when it was made, by the, Supreme 
Court, in Barclay et al. vs. Howell’s Lessees, 6. Peters, 503. 

The ratification then, was in law, a dedication, at the time 
when the agents of the Council, made the reservation. To this 
effect the.Court instructed the Jury. If it was, it was compe- 
tent to” ‘Prove it, by a certified extract from their minutes, 
Again, beyond all question, the proceedings of the Council, on 
the petition of Hines, was a solemn dedication of this ground, at 
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the time when they were had, in the year 1846. -Thatis sufficient 
for this case. Dr. Franklin bought subsequently to that time. 
But if he had not, his rights would haye been the same, for as 
before stated, when a dedication is made, it enures to the bene- 
fit of all who are, or-may afterwards become citizens of the City. 
Upon this view of it—indeed, upon all views of this question— 
the evidence was properly admitted, and the. charge of the Court 
as to its effect, was right. ' 
Let the judgment be affirmed. 





No. 43.—Manrcus A. Franxuivef al. plaintiffs in error, vs. Tae 
Mayor anp Counc oF THE City or Macon, defendants. 


[1.] Greater latitude ought to. be allowed in our Courts. for the introduction 
of testimony ; and all frivolous and captious objections, should be discoun- 
tenanced. 

[2.] Itis not sufficient to. exclude the testimony of a witness, who swears 
that “the impression resting on his mind, Was so and so,” as every wit- 
néss must swear according to-the impressions on his mind, which are the 
materials of his knowledge, and this is only a more cautious: mode of 
expressing himself. 


In. Equity, in Bibb Superior Court. Tried before Judge 
Starke. May Term, 1852. 


This was a case very similar to the preceding,’ being a bill 
to restrain the City Council from selling another lot, alleged to 
be public property, under the same state of facts, as in the for- 
mer case. Among other testimony, the complainant introduced 
the.answers of Isaac B. Rowland, who stated that he had been 
several times a member of Council, though he could not recol- 


lect exactly the years; that he knew the lot in dispute, and that. 


“the impression resting.on his’ mind was, that it was to remain 
vor. x 33 
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idence of the complainant; Franklin, and contiguous to his 
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a perpetual Sehgrverion or aueh was, as he conceived, the im- 
plied understanding , atthe time of lease of some of the 
surrounding eloundil ” . Objection being made to this ae 
it was rejected, by. the’ Court 

The answets of Jerry Cowles were likewise offered by com- 
plainant, who, stated, that when witness was a member of Coun- 
cil, the subject of this lot was brought up. Witness had bought 
lots in the vicinity, and wished to buy this, if it was to be sold ; 
that every member gave his opinion, and the Board was unan- 


“® 








imous, that this lot was to be’ kept for the public; that the 


Council, so far as witness knows or believes, have always so 
considered, and that it has been’80/ used, ever since ‘the saje 
of lots, in 1834 or 1835, to switneSs, and that/he so under- 
stodd when he purchased lots. 3 

“Tn another answer, the witness. stated that he applied to ‘the 
“Oouncil to buy.all the land that,they were then offering for sale, 
in that part of the city ; that a committee of citizens was ap- 
pointed to appraise all that they would sell ; and that witness’ ap- 
plication, in writing, covered all the ground they would sell, as 
the patenve was to be kept for are anda public square, for- 
ever.’ ‘ 
These answers. being objected to, were ruled out by the 


‘Court. . 


. The Jury found for defendant ; whereypon complainant ex- 
cepted to the-several decisions of the Court herein-stated. 


C. B. Coxe, for plaintiffs in error. 


Por, Nisset & Por, and Wuirt es, for defendants. 


By the Court.—Lumpxt, J. delivering the opinion.. sing ee 
This bill is filed by Marcus A. Franklin, in behalf of himself 
and othets, to restrain the Mayor and Aldermen of the City of 


Macon, from selling a small lot of ground in the rear.of the res- 
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property, for the reason that the same had be icated many 
years previously by t the city authoritiqnss as an open ‘square for the 
public use. 

fis} Amongst other testimony, > Rcbititin of Isaac B. 
Rowland and Jerry Cowles, were offered in evidenice, to prove the 
dedication. “The former testified that he was an inhabitant of 
Macon from 1827 to 1847; and that during that period, he was 
several times a member of the City Council, although he could - 
not how recollect what or how many years; that he knew the 
piece of ground in dispute; and that the impression resting upon 
his mind was, that it was to remain a perpetual reservation ; and 
such, as witness conceived, was the implied understanding, at 
the time of the lease of some of the surrounding lots ; that it 
was while he was a:member of the Council, that the impression was 
made upon his mind, and that the reservation was to be perpetual, 


and for the public use; and in consideration of some-surround- “© 


ing purchases of land, made from the city by individuals, that 
so much time had elapsed that he (witness) could not be more 
particular, and only knew that the ground thus dedicated had 
remained open to the public for many years since, and was, as he 
had supposed, a perpetual dedication to the public. He was 
not present at the sale of the adjoining lots, and could not say 
what passed at that time. 

Jerry Cowles swears that he was a resident of the City of Ma- 
con for twenty years, viz: from 1829 to 1849; that he knew 
the open. square of ground in question. While witness was 
Alderman of the City of Macon, and Chairman of the Committee 
on Public Property, laying out the’streets of Macon and acting | 
Mayor of the. City, during the absence of Capt. Seymour, the 
subject was talked over in Council by every member and by 
the City Surveyor, Mr. Ellis. -Witnéss owned the land on both 
es, and offered to buy this piece of ground, if it was. to be 
sold to anybody, and the unanimous opinion was, that it would 


mot be sold; that it was to be kept open fora public square, in- 


asmuch as, ates leaving two streets, one between'Henry G. 
Lamar and Charles Day’s property, and the ‘other between 
Charles Day’s property and the house formerly o¢cupied’ by 














“It was the understandiug, when witness bought his land of the 
. corporation, that they would not sell any more, but that the same 


‘witness in 1834 or 1835. 


_purchased, to buy all the land, to which the members of Coun- 


» ther of them in the Council,) were appointed a committee to ap- 


‘to the public use. 
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Curtis Lewis, thete would not be land enough left for any object. 
Therefore, it was thought-best to convert it into a public square. 


should be kept’open for the purposes aforesaid. The City Coun- 
cil have always so considered it, so far as witness knows or 
believes. Ithas been so used ever since’ the sale made to 


Witness thinks. the City of Macon appointed Ossian Gregory, 
James Rea and Nathan C. Monroe, to appraise the property 
sold within the corporation. Witness desired, at the time he 


cil objected. He applied for all, that upon consultation, it was 
agreed should be ‘sold, and the above-named gentlemen (nei- 


praise all the propérty they would sell, and witness’ petition 
in writing, covered all the ground they would consent to sell, 
as the balance was to be kept for streets and a public square, 
forever. 

This testimony was ruled out rt the Court, as inadmissible to 
establish a dedication of the piece of spent in controversy 


We are not called upon to say hatha or not, the testimony, 
if allowed, would have been sufficient to prove that this lot was 
dedicated asa public square. The question is—would > it tend 
to.that object? to demonstrate that issue? We are clear that it 
would, and that it should have been received. 

[2.] Itis argued that the testimony of Rowland was inadmissi- 
ble ; asthe mere impressions of a witness, ought never to be re- 
wind in evidence ; that they are too uncertain to establish , 
the truth of a fact, and that if admitted, it might lead to dan- 
gerous consequences; that witnesses ought; to testify according. 
to their knowledge and not according to their belief or impressions; 
that they may have impressions on their mind not produced by 
the facts which they are called to prove, but derived from other 
sources than their own imaginations. 

We do not think that this objection has much weight. Every 
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witness must swear-according to the impressions on his mind. 
They are the materials of his knowledge. It is usually only 
a more cautious mode of expressing their belief. They, mean 
to State the substance of what they heard and. recollect, and 
not the exact words. The impressions of Mr, Rowland- were 
made from the consultations of the Council Chamber, and we 
think were sufficiently certain and positive as to be admissible. 

I have Jong been satisfied that’ we are too hide-bound and 





restricted in our practice, with regard to the ‘admissibility of evi- . 


dence. The books of Reports will show that there is no State 
in the Union,.and no country in the world, where there are as 
many captious objections madéto testimony. . It is high time that 
the practice should be discouraged. 

In proof of the foregoing assertion, look to the cases in 6 Pe- 
ters, 431. 8 Wendell, 85. 12. Wheaton, 582. 20 Wendell, 
111, ef passim, where the dedication of land to public purposes 
was the issue, and we will see at a glance what latitude is al- 
lowed; in the introduction of testimony., Nothing tends more 
to embarrass ‘a trial, civil or criminal, than the frequent and 
frivolous’ objections that are so commonly and .capriciously 
made to the introduction of the proof. 





No. 44.—James- Jessup, executor, &c. plaintiff in error, vs. 
e bi te ‘ 
SamuEt P. Grace, administrator, defendant. 


[1.] After a Constable is out of office, he has no authority to amend or alter 
alevy made by him while in office. 

[2.] According to the provisions ofthe Act of 1850, it is error for the Judge 
of the Superior Court, in any cause, whether civil or criminal, or in 
Equity, during its progress, or in his charge to the Jury, to.express or in- 
timate his opinion, as to what has or has not been proved; oras to the 
guilt of the accused. 
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Claim, in Twiggs Superior Court. Tried before Judge Pow- 


ERs, March Term, 1852. 


- The facts in this case are as follows: Gragg, as administrator 
of William E. Dennard, had caused sundry Justices Court 7. 
fas. of Dennard against Henry 'T. Gee, to be levied on a negro 
named Lucinda and her child, as the property of said Gee. 
The negroes were claimed by James Jessup, executor of Samuel 
Jessup, to belong to the estate of said Samuel. 

On the trial of the ‘claim, the fi fas. and the levies thereon 
were introduced by plaintiff, when the levies were excepted to 
by claimant, as not sufficiently descriptive of the property levied 
on, which objection was held good.by the Court; but the plain- 
tiff was permitted to call in the Constable who made the levies, 
and who in the mean time had gone out of office, and to have 
the: entries. amended by him. ‘The plaintiff then proceeded to 
prove by many witnesses that the negroes had been in posses- 
sion of Gee since’ the rendition of the judgments, and until the 
death of Samuel Jessup, when they got back into the possession 
of James, his executor. 

Gee was the son-in-law of Samuel Jessup, deceasd, and had 
received the negroes ‘from him -about the time of his marriage. 

The claimant then offered in evidence, a bill in Equity, filed 
and then pending in.the Superior Court of Twiggs County, at 
the instance of William E. Dennard, the plaintiff’s intestate, 
against the claimant, as executor, and the defendant in fi. fa. 

This bill was in relation to the property now in controversy, 


‘ and was introduced to showan admission therein on the part of 


complainant, that Lucinda and her child did belong to the es- 
tate of Samuel Jessup. Objection being made, the Court ad- 
mitted the testimony; remarking, however, in hearing of the 
Jury, that “it was not intended in the bill to admit that Lucinda 
and her child were the property of Samuel Jessup; ” which is 
alleged as error. “ The claimant then introduced the answers 
of Henry S. Ray, who proved that the negroes were in the pos- 
session of Samuel Jessup at the time of his death. 

The Court charged the’ Jury, among other things, that the tes- 
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timony of Ray, was not-material, inasmuch as the question was 
whether Jessup had given the property to his son-in-law or not; 
and that if he had, then Gee’s sending it back would not defeat 
the lien of the ji. fas. 

The Jury found the property adit and the ° claimant ex- 
cepted to the above stated decisions and charges of the Court. 


Coxe, for plaintiff in orror. 


Warrtte, for defendant. 
By the Court—Wanrner, J. delivering the opinion. 


[1.] The Court below erred, in our judgment, in deciding that 
the Constable could amend his return, as well after he had gone 
out of office, as while he was in office. 

In Hopkins vs. Burch, (3 Kelly, 225,) this Court held, that a 
Constable while. in office, might amend his return: for he makes 
such an entry, subject to his liability for.a false return: but we 
are not aware, that a Constable.has any such right, to perform 
an official act, after he is out of office. The case of Kelsey and 
Halstead vs. Wiley, Parish & Co. (10 Georgia Rep. 371,) was 
cited by the defendant in error, to establish the proposition, 
that an officer could amend his return after he was out of office, 
but no such question was made in that case, and no such ques- 
tion was decided by this Court, as will be apparent, from an 
examination of the facts involved in it. 

[2.] The Court also erred, in stating, in the presence and hear- 
ing of the Jury, when the bill in Equity was offered in evi- 
dence, “that it was not intended to allege, that Lucinda and 
her child was the property of Samuel Jessup, in this bill.” 

The Court had ruled that the evidence was competent, and the 
party who offered it was entitled to the benefit of all the admis- 
sions contained in that record. The question was not what the 
complainant in that bill intended to allege, but the queion was, 
what had he in fact alleged therein. 

‘This expression from the Court was calculated to weaken, if not 
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wholly destroy the effect of the admission in the bill, as to Lu- 
cinda and her child,in the. consideration of the Jury. It is true, 
the record shows, that the remark was made to the counsel in 
the cause ; but the record’also shows that it was made in the 
presence and hearing of the Jury. 

This objection, we think, would have been good, independent 
of the Act of 1850. With the provisions of that Act before us, we 
cannot hesitate in holding it to be error: Cobb’s New Dig. 462. 

It. was also error in the Court in charging the Jury, to state 
~. to them, that “under the view that the Court took of the case, 
Ray’s testimony was not material,” for reasons which the 
Court stated to the Jury. 

The . testimony of Ray had been .admitted to the Jury as 
competent evidence, and the. Jury were -the exclusive judges of 
its materiality. ‘There being no direct evidence of a gift of the 
negro in controversy, and she being in possession of Jessup at 
the fime of his death, was a circumstance to rebut the presump- 
tion of a gift: but that circumstance could not defeat a title 
which had already vested under the law, if such a title had vest- 
ed in the alleged donee. The fact, however, that the negro was 
in possession of Jessup at the time of his death, was competent 
evidence for the consideration of the Jury, to rebut the presump- 
tion of a gift. 

This ground of error is clearly within the true intent and 
meaning of the Act of 1850, which prohibits the Judges of the 
Superior Courts, in any cause, whether civil or ctiminslj or in 
Equity, during its progress, or in his charge to the Jury, to ex- 
press or intimate his opinion, as to-what, has or has not-been 
proved, or.as to the guilt of the accused. . Cobb’s Dig. 462. 
Here the Court expressed its opinion, in charging the Jury that 
Ray’s testimony was not material. If the evidence was compe- 
tent, the Jury were the judges of its materiality, and not the 
Court. ~~ 
Let the judgment of the Court below be’ ideetebi 
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No. 45.—JeremiaH Moore & Co. plaintiffs in error, vs. BEn- 
samin H. Cameron, defendant in error. e 


L1.] When a case, at the first term of the appeal, is dismissed upon the de- 
fendant’s motion, upon a ground apparent on the pleadings, and taken to 
the Supreme Court, and the decision dismissing the suit is reversed, the 
defendant at the first term after the remittiter is received, may amend his 


pleas. 


Complaint, in Troup Superior Court. Tried before Judge 
Hitt. May Term, 1852. 


This was an action of complaint ; the declaration being in the 
form prescribed for action on account, by the Act of 1847, com- 
menced in the Inferior Court of Troup County, for rent. An 
appeal was taken to the Superior Court, and by that Court, a 
non-suit was awarded; which judgment was reversed by the 
Supreme Court, at Decatur, August Term, 1851, and the cause 
reinstated. 

Before the cause was submitted to the Jury, defendant mov- 
ed to amend his plea, (the general issue being considered by the 
Court as filed,) by pleading that there was a special contract by 
Jeremiah Moore with Cameron for the rent of the house, before 
the formation of the co-partnership of Jeremiah Moore & Co. 
and that the house was rented by Jeremiah Moore, individually,” 
and not for the benefit of Jeremiah Moore & Co. 

The Court overruled the motion and defendant excepted. 

In the progress of the case, “the Court remarked to counsel 
for plaintiff, that to enable him to recover, he must prove the 
premises were rented from the plaintiff; which said attorney did 
by his own oath.” 

To which suggestion of the Court, defendant excepted, and 


on these exceptions has assigned error. 
Pryor, for plaintiff in. error. 


vor. x11 34 
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Morea, for defendant in error. 
By the Court.—Nisset, J. dlivering the opinion. 


[1.] By referring to the record and the report of this case, (10 
Geo. 368,) when before brought up,I find that upon the calling 
of the case on the first term of the appeal, the defendants mov- 
ed to dismiss, ‘on the ground that the action could not be sus- 
tained, (it being complaint for rent) under the Act of 1847. 
This motion was granted, and the plaintiff excepted. .We re- 
versed that decision. When the case was called, it being the 
first term after the judgment of the Supreme Court was render- 
ed, the defendants moved the Court to make a_ substantial 
amendment to their plea. The Court refused the motion, and 
defendants excepted. ‘The question is, had’ the defendants the 
right at that time, and under the circumstances of the case, to 
amend their plea: We think they had. There was no trial of 
the cause at the first term of the appeal. Upon defendant’s 
motion it was dismissed. ‘There was no occasion, therefore, for 
their moving thento amend. It being dismissed, and that decis- 
ion reversed, and the cause ordered for a trial, as to the right of 
the defendants to amend, it was as if the case were called at 
the first term after the appeal. Then they usually have the right 
to.amend. So in this case, they had, under the circumstances, 
when the case was called at the first term after the remittiter was 
received. (See 5th Rule of Court, Hotch. 943.) Upon. this 
assignment the case must go back. 

"The suggestion of the presiding Judge to the plaintiff’s coun- 

sel, that it would be necessary for hin to prove that the defend- 

ants rented the propeity from the plaintiff, was perfectly correct. 

It was not only the right, but it was the duty of the Court to 

make that or any other suggestion, which he saw was necessary 
- to the rights of either party. 
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No. 46.—Joun Jorpan and Wire ef al. plaintiffs in error, vs. 
Bensamin H. Cameron, defendant. 


[1.] The bare fact that the negroes in dispute are inherited from the ances- 
tor of the parties, is not sufficient of it-elf to entitle them to go iuto 
Equity, for a specifie delivery of the property. 

[2.] If the bill makes a proper case for discovery, and the Courts of Common 
Law have not already obtained jurisdiction, it will be retained for the 
purpose of administering the relief consequent upon the discovery sevght. 


[8.] A will more than fifty years old—proven and recorded in the proper 
office—is admissible as an ancient paper or document, notwithstanding 
the probate is defective; provided, possession has Leen held of the prop- 
erty under and by virtue of said will. 


In Equity, in Troup Superior Court. Tried before Judge 
Hitt. May Term, 1852. 


This bill set forth the following facts: In 1798, Sion Smith, 
of Washington County, died testate; leaving a negro woman, 
named Jane, to his wife for life, and at her death, the negro and 
her increase, to be equally divided among his five children, or 
among such of them as should survive their mother, and the 
children, if any, of such as should die beforé her. 

This will was proven, and admitted to record in the Court of 
Ordinary of Washington County, and letters testamentary were 
issued thereupon. : 

The probate of the will was based on the following affidavit 
of one of the subscribing witnesses: ‘‘ Georgia, Washington 
County. Frederick Cooper being duly sworn, saith that he be- 
lieves he signed his name at the last of the within instrument 
of writing. Signed, Frederick Cooper. Sworn to, before me, 
this 26th day of April, !799. J. Hicpen, J. P.” 

Mrs. Smith died in 1851, by which time, the descendants of 
the negro, Jane, had . increased to over fifty, and the complain- 
ants in this bill, are the heirs, assignees and representatives of 
the five children of Sion Smith. .The bill charges, that the de- 
fendant, Cameron, is in possession of some thirty of these ne- 
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groes; that complainants do not know their names, value or 
number, and therefore must resort to the conscience of defendant, 
for adiscovery. ‘The bill prays for such discovery, and for the 
delivery or the negroes with hire, &c. 

Defendant dennevedd to this bill, on the ground that the com- 
plainants have a complete remedy at Law. Because, the pro- 
bate of the will of Sion Smith is not sufficient, and because there 
are not proper parties to the bill. ‘The demurrer was sustained, 
and the bill dismissed; to which complainants excepted. 


Core & Bicuaw, for plaintiffs in error. 
Burtt & Ferret, for defendant. 
By the Court.—Lumpxin, J. delivering the opinion. 


Sion Smith died at the end of the last century, leaving a will, 
which was proven and admitted to record, on the 26th of March, 
1799, in Washington County, in this State. By his will he 
bequeathed a negro woman, Jane, and her increase, to his wife, 
Elizabeth Smith, for and during her life, and at her death, to 
be divided equally between her children, or the legal represent- 
atives of the children; provided, any of them had died ‘in the 
lifetime of their. mother, leaving children; and if any of them 
died without children, before their mother, then to the survivors. 

The widow lived till 1851. The descendants of Jane amount 
to some forty or fifty in number; and this bill is filed by the 
remainder-men, as their legal representatives, to recover some 
twenty or thirty of these negroes, from Benjamin H. Cameron, 
of Troup County. 

A demurrer was filed to the bill, on several grounds. 

First—Because there was no equity in the bill. 

Second—Because the. complainants have a full, complete 
and adequate remedy at Law. 

Third—Because a portion of the complainants are not the 
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legal representatives of the testator, under the will; and conse- 
quently, not entitled to the discovery or relief sought. 

This ground has been abandoned, upon a more careful exam- 
ination of the bill. 

Another ground of demurrer has been argued before this 
Court, which does not appear from the record to. have been oc- 
cupied in the Court below—namely: that. due and sufficient 
probate of the will of Sion Smith, was not shown by complain- 
ants, upon the face of their bill, and of the exhibits attached: 
thereto. 

The only questions discussed before us, are— 

[1.] Whether the allegation in the bill, that the negroes 
sued for are family slaves—viz : were owned by the ancestor of 
complainants is sufficient to entitle the complainants—to go in- 
to Equity for a specific delivery of the property ? 

[2.] We are not prepared to go thus far; nor is it necessary, 
in the present case, to decide this point, as we are clear, that 
the bill makes a case which entitles the complainants to discov- 
ery and to the relief consequent thereon. Perhaps the aver- 
ments in the bill, as to the necessity of resorting to the con- 
science of the defendant for proof, are not so strong as they 
should have been. It might be amended, in this respect. 

[3.] As to the sufficiency of the probate of the will, conce- 
ding that it is not proven, in accordance with the provisions of 
the law, and we are satisfied that itis not, still, being an anci@nt 
will, more than fifty years old, and coming out of the proper of- 
fice, where it had been recorded, and possession having follow- 
ed the instrument, it is enough to admit it as an ancient paper. 
An old will, even when it appeared not to be proven and word- 
ed as the law directed, was allowed to be read as evidence—as 
an ancient deed—although actual possession did not follow and 
accompany the will. Jackson vs. Laroway, 3 Johns. Cas. 292. 
And a will, when thirty years had elapsed, was allowed to’ be 
read as evidence, when the possession had been held under it 
for twenty-seven years. See, also, Giddings, Wife and others 
vs. Smith and others, 15+Vermont Rep. 344. 
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No.’ 47.—Pincxney B. Cox, plaintiff in error, vs. Macon & 


Western Rartroap Co., defendant in error. - 
/ 


[1.] The writ of error must contain the same parties as were served in the 
Court below. 
[2.] The plaintiff in error may amend by the record, and insert the names 

of the parties who were served in the Court below. 


Motion to dismiss the writ of error. The decision of the Court 
shows all the necessary facts. 


Por & Niszet, for the motion. 
Do¥at & Noxan, and Hammonn, contra. 
By the Court:—Warner, J. delivering the opinion. 


[1.] In this case there was a motion made to dismiss the writ 
of error, on the ground that the errors complained of occurred 
in a cause between the plaintiff and Isaac Scott, andLewis W. 
Dabois ; and the writ of error is ina case between said_plain- 
tiff and the Macon and Western Railroad. The plaintiff insti- 
tuted his action of ejectment, as it appears from the record in the 
cause, to recover a certain tract or portion of land in the pos- 
session of the Macon and Western Railroad Company. The 
process, as it appears from the original writ, issued in favor of 
the plaintiff, Cox, against Issac Scott, of Bibb County, and Lew- 
is W. Dubois, of Pike,,County. Dubois was the only party 
served with process, as it appears from the record before us. The 
Macon and Western Railroad does not appear to have been a 
party to the suit, and is not named in the process. The writ of 
error is sued out in the name of Pinckney B. Cox vs. The Ma- 
con and Western Railroad Company. 

[2.] We are of the opinion the objection as to the want of 
proper parties in the writ of error, is well taken; but the plain- 
tiff i is at liberty to amend his writ of error by the record, if he 


— 
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thinks proper to do so, by inserting therein the- names of the 
parties to the orignal suit, who have been served with process. ‘The 
plaintiff in error declining to amend, on the terms proposed 
by the Court, his writ of error was accordingly dismissed. 





No. 48.—Tue Executors of James Rieetys, deceased, plaintiffs 
in error, vs. Wiitt1AM Brown, defendant. 


[1.] Exceptions to an answer: in Equity, are a part of the pleadings in. the 
case, and as such may be read on the trial. 


[2.] Opinions of a witness are competent, when the facts on which they are 
fuunded are stated. ' 


[8.] The fact that a witness is security for the party calling him, upon an- 
other and distinct debt, is not sufficient to disqualify him, upon the 
ground of interest. 

[4.] What a witness now dead, swore on a former trial, and taken down in 
a brief of the testimony, and verified by the oath of one who heard the 
evidence given in, is competent testimony. 


[5.] An exemplification of a record from another Court, of a case not be- 
tween the same parties, is not admissible evidence; nor is. evidence of 
its contents. 

[6.] It is not necessary tothe discharge of a surety, on the ground of in- 
dulgence or other act of the creditor which will discharge him, that the 
surety should give notice to the creditor, that he dissented from the act. 


[7.] It is not error for the Circuit Judge to read to the Jury, an opinion of 
the Supreme Court, without a special statemént of the facts upon which 
that opinion was rendered, when he charges the law correctly, as appli- 
cable to the facts of the case before him. 


[8.] In a suit by a surety who has been discharged by the acts of the credi- 
tor, and who has paid the money, fur the recovery of the money so paid, 
it bears interest from the time that it was paid to the creditor. 


[9.] A brief of testimony, taken for the purpose of a new trial, in which is 
contained the testimony ofa witness now dead, given in on.a former trial, 
and which was verified by a witness who heard it, was sent out with 
the Jury; the Court having previously instructed them, thatno part of 
it was evidence, except the testimony of the deceased witness ; and it 
appeared from the depositions of two of the Jury that they, (the Jury) did 
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not consider this brief at all, in making up their verdict: Held, that a 
new trial will not be granted, on account of the brief going out with the 
Jury under these circumstances. 


[10.] The Jury being charged with a case, were allowed to separate by the 
Court before returning their’ verdict, in the presence of counsel, and no 
objection was made ; there being no evidence of any attempt to influence 
their verdict, or of any~improper conduct: ,Held, that in a civil suit, this 
is not a good ground for a new trial. 


[11.] A rule for a new trial, cannot be amended by the addition of new 
grounds, after it is filed. 


In Equity, in Pike Superior Court. ‘Tried before Judge 
Starke. August Term, 1851. 


The facts of this case are as follows: 

William Brown filed his bill, setting forth that in the year 
1837, four individuals, to wit: W. V. White, E. Hedd, J. Killpa- 
trick, and James Griffin, applied to James Riggins for a loan of 
a large sum of money; that Riggins. consented to lend the 
amount, if William Brown, the complainant, would sign the note 
with them, which, on application, Brown agreed to do, not 
signing himself as a security, but being'so in fact. The bill 
stated, that this note was sued by Riggins, and judgment ob- 
tained; and, in 1841, execution was issued against all the par- 
tiesjwho had signed the note; that the fi. fa. was placed in the 
hands of the Sheriff, and might have -been entirely satisfied out 
of the effects of the. principal debtors, if levied immediately ; 
but that the plaintiff, without the knowledge or consent of 
Brown, agreed. with Griffin, one of the principals, to wait with 
him until he could gather his crop; and, in compliance with 
the agreement, ordered the Sheriff, in writing, not to levy on 
the property of Griffin. The Sheriff afterwards (as was charged) 
levied on enough of the property of White, another of the prin- 
cipals, to satisfy the 4. fa. which levy was dismissed by order 
of the plaintiff. The bill went on to state, that Griffin had af- 
terwards delivered up to Riggins negro property sufficient to 
satisfy the fi. fu. which had been carried off, and the fi. fa. re- 
mained open :. that complainant’s property had been sold under 
other. fas. against him, and that Riggins had placed his f. fv. 
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in the Sheriff’s hands-to claim the money. The bill prayed 
that Riggins be enjoined from any further proceedings on said 
ji. fa. . The defendant answered the bill, and exceptions were 
taken to the sufficiency of the answer; and, after various other 
proceedings not necessary to specify, the cause came to a final 
trial at August Term, 1851. 

The following are the points to which exceptions are taken 
by the defendant: 

1. That the Court permitted the exceptions which complain- 
ant had filed to defendant’s answer, to be read to the Jury as 
part of the pleadings. 

2. That Shivers, the former Sheriff of the County, who had 
held the fi. fa. against Griffin, and had gone to Griffin’s house to 
make the levy, after stating these facts, stated further, in answer 
to a question objected to, but allowed by the Court, that, in his 
opinion, Griffin at that time had personal property sufficient to 
have satisfied the fi. fa. 

3. That the Court admitted the testimony of Charles McDow- 
ell, who was objected to by defendant as interested, on the 
ground that he was a security for the complainant on other debts. 
A portion of his answers were objected to, on the further 
ground, that the witness stated his belief, as to the amount of 
property held by Griffin and the other principals in the note. 

4. That the Court permitted a portion of the brief of the tes- 
timony of Charles McDowell, which had been taken down ina 
former trial of this cause, and filed in a motion for a new trial, 
to be read to the Jury—the witness having since died. 

5. That the Court permitted the various rules against the 
Sheriff, &c. connected with the cause, to be read to the Jury 
from the minutes. 

6. That the Court rejected an exemplification from Troup 
County, of a suit in attachment between W. V. White and E. 
Head, ‘plaintiffs, and one Ward, defendant, the object of which 
was to prove that Brown had been a co-security with White, 
Head, Killpatrick and’ Griffin, on a note of Ward, in lieu of 
which the note now in controversy was given®, thereby to raise 
a presumption, that Brown was principal with them in this note. 
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7. That the Court rejected the testimony of O. Warner, Esq. 
in relation to the suit in Troup, above mentioned. 

8. That the Court refused to charge the Jury, that, complain- 
ant having averred that he was no way connected with the first 
note, (meaning the note for which the present note was given) 
that he must prove that allegation. 

9. That the Court refused to charge, that, in order to dis- 
charge Brown, he must show notice to Riggins of bis dissent to 
the indulgence granted to Griffin, 

10. That the Court, in its charge, read to the Sei a part of 
the decision of the Supreme Court, made in this case on a de- 
murrer to the bill, and failed to explain to them that the faets 
mentioned in said decision were only assumed to be true, for the 
purposes of argument, and not decided to be true in fact by the 
Supreme Court. 

11. That the Court’ charged, that the complainant might re- 
cover interest on tlie amount which he had paid on the execu- 
tion, for the time since the defendant or his attorneys had re- 
ceived it. 

12. That the Court told the Jury, that defendant’s answer did 


. not positively deny that complainant was a security on the note; 


telling them however at the same time, that the whole answer 
was with them, and they should judge for themselves by examin- 
ing it. 

13. That the Court, when requested by defendant’s counsel 
to charge, that “if Brown assented to the indulgence granted to 
Griffin, he was not released,” refused so to charge, but said that 
Riggins in his answer denied the indulgence. 

14. That the Court allowed the Jury to take out with them 
the whole brief of testimony filed in the motion for a new trial ; 
(a portion of which was McDowell’s testimony before mention- 
ed) at the same time instructing the Jury, not to consider any 
part of it, except the portion marked as having been admitted 
as evidence. - 

15. That the Court, after the Jury had been charged with the 
case, permitted them to separate from Saturday night until Monday 
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morning; and to deliver their verdict, after the week for which 
the Grand Jury were drawn, had expired. 

16. That when a rule ni si for a new, trial, had been moved 
by defendant, the Court refused to allow said rule to be con- 
tinued, for the purpose of amending it by adding new grounds. 

To these several rulings and charges of the Court, the defend- 
ant excepted. 


Fioyp & Gipson, represented by Wuittxe, for plaintiff in 
error. 


H. & J. S. Green and Hammonp, for defendants. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The exceptions to the answer are part of the pleadings 
in the case; and as pleadings, there isno reason why they should 
not be read to the Jury, with the other pleadings. 

[2.] The Sheriff’s opinion about the sufficiency of Griffin’s 
property to pay the debt, was accompanied by the statement. of 
facts upon which that opinion was founded, and for that reason 
admissible. 

[3.] McDowell’s testimony was well admitted. The fact 
that he was security for the complainant on another debt, isnot 
such an interest as will exclude him. He had no direct and 
immediate interest in the event of this suit. His interest was 
too remote to disqualify. 

[4.] What he had sworn on a former trial, it seems, was tak- 
en down in a brief of the testimony, upon an application for a 
new trial. Being dead, this brief was read as evidence of what 
he had previously sworn. It may be a question whether such 
a brief, although agreed upon by counsel, or certified by the 
Court, can be read as the testimony formerly one in, by a wit- 
ness now:dead. 

A witness, however, was called in this case, who swore that 
the brief contained the evidence, as McDowell gave it. So it 
was properly read as evidence. 
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The rules against the Sheriff were read as part of the record 
in the case, showing the action of the Court in relation to the 
fund in controversy. We see no objection to, this. 

[5.] The exemplification from Troup County, was not the 
record of a suit between the same parties, and therefore irrelev- 
ant and properly rejected; and if the record was inadmissible, 
Mr. Warner’s evidence touching that record’s contents, was also 
inadmissible. 

[6.] [tds not necessary to the discharge of a surety on ac- 
a> oe count of indulgence given by the creditor to the principal, that 

the surety should show notice to the creditor of his dissent to the 

indulgence. ( The act of the creditor discharges the-surety, 
without any act of dissent on the part of the surety. ) The surety 
stands upon his legal rights, and the creditor must look to his 
own acts, and their legal consequences. The Court therefore 

did not err in refusing to charge that such notice was nce. 

If Brown, the complainant, was only security on the secon 
note, and the indulgence as charged is proven, he is entitled 
to recover. He avers that he was not interested in the consid- 
eratiun of the first note, in lieu.of which the second was given, 
and seeks to show thereby, that he was only security to this se- 

“éond note. But he isnot held, because of that averment, to 

prove his suretyshipin no other way. If he was surety only to 

the second note, his case is, pro tanto, made out, no matter how 
he proves it. So the Court was right in refusing to charge, 
that unless that‘allegation was proven, he could not recover. 

[7.] The Court read to the Jury the decision of the Supreme 

Court when this cause was before it on a former writ of error, 
and it is excepted that he did not explain to the Jury, that that 
*. decision was made upon an assumed state of facts. We find 

“that the Court read the decision of the Supreme Court, for the 
purpose of charging them what principles of law governed the 
cause, and that he applied fairly those principles to the facts of 

¢ ? ¢ ~theé:case, as it there stood, for their consideration. This was all 
‘yet 

[8.] Asto the interest. The fund had been paid to the de- 

fundies: upon execution against the complainant and others, and 
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this bill was filed to recover it back, upon the ground that it was 
illegally paid over, inasmuch as the complainant, who had paid 
it as security, had.been discharged by the acts of the defendant, 
who was the plaintiffin that execution. 

The Court allowed interest to the complainant from the time 
that defendant or his counsel received it. The payment and 
the entries on the execution, liquidated the claim, and it bore 
interest rightfully from that time. 

The Court was correct when he told the Jury that Riggins 
did not positively deny the suretyship of the complainant on the 
note; for such we find to be the fact. He denies that the note 
or the judgment exhibits him as surety; but does not positively 
say, that he was not in fact a surety on the contract. Besides, 
the Judge left, after all; the consideration of the fact of the de- 
nial of the suretyship to the Jury, upon the answer and the evi- 
dence. Nor did the Court err in declining to instruct the Jury, 
that if Brown assented to the indulgence, he was not discharged. 
The defendant, Riggins, denies that any indulgence was given, 
and there is no evidence of Brown’s consent. There was there- 
fore no issue or evidence which called for any such instruction. 
In laying down the law, as to what would discharge a surety, . 
moreover, the Judge expounded the rule to them fully ‘and 
clearly. 

[9.] The brief of the testimony which went out with the Jury, 
was that which contained the testimony of McDowell, given in 
on a former trial, and which was proven by a witness to con- 
tain truly what he had sworn. No part of it was read as evi- 
dence, but that which contained his testimony—that was read 
to the Jury, and they were atthe time instructed by the Court, 
that none but that was in evidence. ‘Two of the Jurors swore, 
that in making up their verdict, the Jury did not regard this 
brief of evidence, and one, that it was not read at all in the box. 
Under these circumstances we do not think the sending out of 
this paper with the Jury, although irregular, sufficient ground 
for a new trial. 

[10.] As to the separation of the Jury, it was allowed by the 
Court, in the presence of the counsel, and no objection was 
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3 made—it was therefore with their implied assent. . Thereisno 
| 


. evidence of any approaches or other attempts to influence their 
verdiét, or of any improper conduct on their part. Ina civil 
cause, we do not. feel at liberty to grant a new trial on this 
ground. 

[11.] We hold that a rule for’ a new trialy cannot be amend- 

ed by the addition of new grounds, after it is filed. The party 

- could not therefore continue, with a view to such amendment. — 
- Let the judgment be affirmed. 
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No. 49.—Wiuiam R. Murpny, plaintiff in error, vs. NEwMan 
te Pounp and Wire, defendants. 


{1.] A bill cannot be maintained directly, at the instance of legatees or dis- 
tributees, to recover personal property, except through the legal repre- 
sentative of the estate of the deceased. 


* In Equity, from Monroe Superior Court. Tried before Judge 
Starx. February Term, 1852. 


Newman Pound and Wife filed their bill, allegingthat Mrs. 
Horne, the grandmother of Mrs. Pound, had departed this life ‘ 
leaving a will, bequeathing her whole estate to be equally di- 
vided among four persons, one of whom was Mrs. Pound. 
William R. Murphy was appointed executor of this will, and 
a had it offered for probate and established, but never qualified 

ne as executor. 

By the will, Murphy was i appointed trustee of the prop- 
erty left to Mrs. Pound. 

The property of the testatrix was in possession of Murphy ; 
and no executor had qualified, and no administrator been ap- 
pointed. oe 
The bill prayer for a discovery of the sitet the deena : 
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5 in the hands.of Murphy, and for the application of one-fourth 
a . 








part to the benefit of Mrs Pound, as provided by the will. 
Demurrer for want of proper parties being oyerruled by the 
Court, the defendant excepted thereto. 


~ ¢ 


Hammonp and Pincxarp, for plaintiffs in error. 


Wauirtte, for defendant. 
— 


By the Court.—Lumexw, J. delivering the opinion. 


[1.] This bill was filed by Newman Pound and Martha G. 
Pound, his wife, to recover of William R. Murphy, a legacy be- 
queathed to the complainants, by Elizabeth Horne, the grand- 

* mother of Mrs. Pound. 

It alleges, that by her will she left to them one-fourth part of her 
estate, which amounted to some $15,000, or other large sum. 
The defendant, who was appointed by said will trustee for Mrs. 
Pound, submitted the will to the proper Court, where it was 
proven and admitted to record. No executor was nominated; 
nor has administration with the will annexed, been granted upon 
the estate of Mrs. Horne. 

It appears from the answer of Murphy, that the will was made 
for a special purpose, and that in carrying it to probate and re- 
cord, that object would be attained. es 

Murphy, who resided with the testatrix atrthe time of her 
death, took charge of every thing which was in the possession 
of Mrs. Horne, as the property of the estate of John Horne, her 
deceased husband, who had given a life interest in it to his 
wife; but he utterly denied that she owned any estate, to dis- 
pose of by her will; moreover, he insisted, that suit could not 
be maintained against him by the complainants, to compel a 
distribution of the estate of Elizabeth Horne, if she had any, un- 
til it should be represented by the appointment of an adminis- 
trator, with the will annexed ; that he alone was competent to 
collect together the estate of the testatrix, and after the payment 

, of her debts, ‘to divide the residue among the legatees. 
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The Court overruled-this plea, and directed the cause to pro- 
ceed $ which decision was manifestly erroneous. This step is 
indispensably necessary. This being personal property, no 
other person but the legal representative of Mrs. Horne is au- 
thorized to. néeover it. from the possession of the defendant ; 
and none havifig been appointed, the legacies could not vest, 
so.as'to enable the complainants to maintain their suit, until this 
is de. | 

"The judgnfent must be reversed, with instructions to the 
Court below to dismiss the bill. 
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